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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Trial Judge committed error in admitting into 
evidence, Article 602-06 of the Building Code of the District of Colum- 
bia, 1951 Edition, as amended, and then directing a verdict in favor of 
the defendant by ruling, as a matter of law, that the Article of the 
Building Code was not applicable, since the ramp involved was not used 
in lieu of a stairway, but was used alternatively with a stairway. 


2. Whether a prima facie case has been made by the plaintiff at 
the close of his case, and whether the jury should have been permitted 
to decide the sufficiency of the evidence as to whether the negligence 
on the part of the defendant was the proximate cause of the injuries 
sustained by the plaintiff, without any negligence on the part of the 
plaintiff contributing thereto. ! 
| 

3. Whether the Trial Judge committed error in directing a 
verdict in favor of the defendant, in light of all of the evidence intro- 
duced by the plaintiff and the inferences to be drawn therefrom. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE , 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Trial Court Erred In Ruling As A Matter Of 
Law That The Specific Article Of The Building 
Code Was Not Applicable . . . . . 


. The Court Erred In Directing A Verdict In Favor 
Of The Defendant <= + = » w 
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For The District Of Columbia Circuit 


No. 14, 563 


ANTHONY T. GRECO, _ 
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APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Anthony T. Greco, plaintiff below, from a 
judgment entered in favor of Federal Engineering Co., inc. , defendant 
aie by direction of the Court. 


This action was commenced by a Complaint filed by Anthony T. 
Greco against Federal Engineering Co., Inc., claiming damages for 
injuries sustained by the alleged negligence of Federal Engineering Co... 
Inc. A timely notice of appeal was filed and served after the entry of 
the judgment below. This Court has jurisdiction by virtue of the pro- 
visions of 28 U.S.C. 1291. 








STATEMENT OF THE CASE 


The plaintiff, Anthony T. Greco, was the first witness called 
on his behalf. He testified that he was engaged in the sales and service 
of air conditioning equipment, commercial refrigeration and restaurant 
equipment, as a partner of Alto Refrigeration Company. (J.A. 9). On 
September 21,1955, Mr. Greco went to premises owned and occupied by 
defendant, Federal Engineering Co., Inc., at 1004-6th Street, N. W., 
Washington, D.C., for the purpose of making an estimate for air 
conditioning the building. (J. A. 9). It was conceded that at the time 
of the incident which is the subject matter of this litigation, Mr. Greco 
was a business invitee. (J. A. 8-9). At approximately 10:00 A.M. on 
the date in question, Mr. Greco gained access to the building and made 
a preliminary survey of the upstairs with a Mr. Gates, who was an em- 
ployee of the defendant. Thereafter, he and Mr. Gates went downstairs 
for the purpose of seeing if there was room in the rear of the building 
to install a water tower. (J.A. 10). The first floor of the building was 
constructed on two levels. The lower level was in the front of the 
building and the upper level was in the rear. The upper level was 13 1/2 
inches higher than the lower level. (J. A. 11). The upper and lower 
levels were connected by a set of stairs, which were located on the left 
as you approach the upper level, and by a ramp, which was located on 
the right, as you approach the upper level. (J. A. 30). Mr. Greco 
gained access to the upper level by putting the front half of his foot on 
the side of the ramp and stepping up to the upper level. (J. A. 12). After 
examining the exterior of the rear of the building, Mr. Gates and Mr. 
Greco returned to the upper level of the first floor and proceeded to the 
front of the building. Mr. Greco started to walk down the ramp and 
placed his right foot on the ramp. When his heel hit the ramp, he 
slipped and fell down. (J. A. 12-13). While lying by the ramp, after 
falling, Mr. Greco's left arm was on the ramp. JHe felt grease on his 


fingers and also felt the surface of the ramp which was very slick. (J. A. 13) 
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3 
LC The significant measurements of the ramp were that it was 13 1/2 
» inches high and extended outward 39 1/2 inches, tapering from top to 
bottom. (J. A. 13-14). The plaintiff also testified that while lying beside 
. the ramp, his hand was resting approximately in the middle of the ramp 


and that there was a thick coating of paint on that ramp. (J A. 16). 


Mr. John Daniel Brosnan, President and majority stockholder 
of the defendant, Federal Engineering Co., Inc., testified that the 
upper level of the first floor of the building was used to clean oil from 
steel and to paint fabricated steel by spraying. (J. A. 19). The lower 
level of the first floor was used for the assembly of equipment. (J. A. 
20). The equipment was transported between the two levels either by 
carrying it down physically or by rolling it on the ramp, depeiding 
upon the weight and height of the equipment. (J. A. 20-21). Equipment 
was also pulled up the ramp. (J. A. 21-22). The painting was primarily 
done on the upper level, but some touch up work was done’ on the lower 
level. Spray guns were used for spraying the equipment. (JA. 21-22). 


Mr. Brosnan testified that there were no changes made to the 
surface of the ramp, to his knowledge, between the time Mr. Greco 
fell and the time the pictures introduced into evidence as Plaintiff's 
Exhibits 1 through 6 were taken. (J. A. 22-23). Counsel for defendant 
represented to the Court that the ramp was painted within a week or 
two after the accident. (J. A. 23-24). Mr. Brosnan examined the photo- 
graphs introduced into evidence as Plaintiff's Exhibits 1 through 6 and 
did not know what was represented by the dark spots appearing on the 
ramp in the photographs. (J.A. 26 & 27). He did not know whether or 
not his employees walked up and down the ramp prior to September 21, 
1955. (J.A. 26). : 


The next witness called by plaintiff was William Gates, the 
plaintiff's brother-in-law, who on September 21, 1955, was employed by 
Federal Engineering Co., Inc., doing office work. (J. A. 29). He 
accompanied Mr. Greco while the preliminary survey was being made. 
(J.A. 29-30). He testified that on the date of the accident there was a 
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door at the top of the stairway between the upper and lower levels. 

(J. A, 30). Mr. Gates testified that photographs introduced into evi- 
dence as Plaintiff's Exhibits 7,8 and9, accurately depicted the surface 
condition of the ramp on the day he examined the ramp after Mr. Greco 
fell. (J. A. 31-32). He further testified, that he and other employees 
used the ramp for walking between the upper and lower level of the 
first floor prior to the date of the fall. (J. A. 31-32). The condition of 
the surface of the ramp on September 21,1955, was the same as it al- 
ways had been, that is, it was in a discolored condition and had a few 
nicks and scratches on it. The discoloration was caused by equipment 
hauled out over the ramp. (J. A. 32). The ramp was not of the same 
texture as the area immediately surrounding it. The ramp was a 
smoother finish in spots. He did not issue any warning to Mr. Greco 
when he started to use the ramp. (J. A. 32-33). 


The upper level upon which spray painting was done had a pro- 
tection screen which was supposed to be drawn when painting was done, 
but Mr. Gates saw spray painting being done on the upper level when the 


protective screen was not drawn. (J. A. 34). Mr. Gates examined the 
photographs introduced into evidence as Plaintiff's Exhibits 1 through 6 
and testified that the discoloration which appears on the ramp in those 


photographs was the same as the discoloration on the ramp prior to the 
time Mr. Greco fell. (J. A. 34-35). He testified that when spray paint- 
ing was done, a mist was seen by him and that prior to September 21, 
1955, he observed dry paint on the ramp. (J. A. 34-35). 


The next witness called by the plaintiff was John J. Lopez who, 
at the time of the fall, was employed by Federal Engineering Co., Inc., 
as a Central Station Supervisor. (J. A. 37). He was present on the 
premises when the plaintiff fell, but did not witness the fall. For two 
and one-half years prior to the fall he had walked up and down the ramp 
a number of times. (J. A. 37-38). Once or twice his feet started to 
slip on the ramp. After that happened, he did not use the ramp any 
more. However, he had never fallen on the ramp. (J. A. 38). He 
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testified that when spraying was done dust particles or residue from the 
paint filled the air, but to the best of his knowledge, he could not recall 
ever observing painting being done when the tarpaulin was not pulled 
separating the two portions of the first floor. He testified that the 
ramp had a few stains on it. (J.A. 39). He identified these stains on 
Plaintiff's Exhibits 1 through 6. (J. A. 39-40). On cross-examination 
Mr. Lopez admitted that he injured his imee while playing football asa 
boy, and that was the reason he decided it wouldn't be prudent for him 
to use the ramp any more. (J.A. 40). | 


The last witness called by the plaintiff was Edgar Kingsley Page 
who was a guard and electrical repair man employed by Federal Engineer- 
ing Co., Inc., on September 21, 1955. He was not present when plain- 
tiff fell. (J.A. 40-41). He testified that prior to the time the plaintiff 
fell, equipment was slid up and down the ramp. On occasions a pipe 
was used under the equipment and on occasions pipes were not used, 
but the equipment was slid on its own bottom. (J.A. 41-42). Mr. Page 
testified that he had slipped on a few occasions on the ramp, but never 
fell. (J.A. 42-43). On cross-examination he stated that he had never 
examined the ramp, but that he never noticed any grease on h the ramp. 
(J.A. 43). 


Plaintiff then introduced into evidence Article 602-06 of the Build- 
ing Code of the District of Columbia, 1951 Edition, as amended. (J.A. 
44-45). : 


At the start of the trial the Court requested plaintiff to present his 
case on liability first, so after the Section of the Building Code was 
introduced into evidence, plaintiff rested his case on liability and defen- 
dant moved for a Directed Verdict. (J. A. 47-48). After argument the 
Court directed a verdict in favor of the defendant. (J. A. aS -55). This 
appeal followed. 
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STATEMENT OF POINTS 


1. The Trial Court erred in ruling as a matter of law that the 
specific Article of the Building Code was not applicable, since the ramp 
was used alternatively with a stairway. 


2. The Trial Court erred in directing a verdict in favor of the 
defendant. 


SUMMARY OF ARGUMENT 


1. The evidence introduced by the plaintiff that the employees of 
the defendant used the ramp for walking between the levels of the first 
floor, "coupled" with the Trial Judge's refusal to allow the President of 
the Defendant Corporation to testify whether or not employees had been 
instructed not to use the ramp for pedestrian use, presented sufficient 
evidence for the jury to determine whether or not the particular section 
of the Building Code was applicable. The fact that equipment, in the 
process of being fabricated, partially blocked the stairway, is also 
pertinent to this question. 


2. The evidence presented regarding the difference in texture 
between the ramp and the surrounding area, the slickness of the ramp 
and the dried spots of paint on the ramp prior to plaintiff's fall, which 
facts were well known to employees of the defendant, should have put the 
defendant on notice of a dangerous condition. In addition, at least two 
of the employees of the defendant had slipped on the ramp prior to the 
plaintiff's fall. The upper level of the first floor adjacent to the ramp 
was used for the purpose of spray painting and washing oil from equip- 
ment. The equipment was also hauled up and down the ramp. That 
fact should give notice to the defendant that grease was or might have 
been on the ramp, together with the slick dried paint. Based upon all 
of this evidence, the Trial Court erred in directing a verdict in favor of 
the defendant because of failure to prove negligence. 
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“ ARGUMENT 


I. THE TRIAL COURT ERRED IN RULING AS A 
MATTER OF LAW THAT THE SPECIFIC ARTICLE 
OF THE BUILDING CODE WAS NOT APPLICABLE 
The plaintiff proved both by testimony and by stipulation, that the 
particular ramp where he fell was permanently affixed to the real estate 
and had been built by the defendant. The ramp was constructed of 
concrete and was 13 1/2 inches high and extended outward from its back- 
end 39 1/2 inches. The ramp therefore, had a slope of a little more 
than 1 foot in 3 1/2 feet. 


Article 602-06 of the Building Code of the District : Columbia, 
1951 Edition, as amended, is as follows: 


“Article 602-06. Ramps for Pedestrian Use. 


"(a) Ramps used in lieu of stairways shall comply 
with requirements for such stairways as to width, , 
enclosures, landings and lighting. 


"(b) Ramps shall have a slope not greater than 1 
foot in 10 feet. 


'(c) Surfaces of ramps shall be such as not to 
involve danger of slipping." | 
This Article of the Building Code applies, as its heading indicates, 
to "Ramps for Pedestrian Use." Section (a) refers to "Ramps that are 
used in lieu of stairways." Section (b) refers to "Ramps" and Section (c) 
refers to "Ramps." 7 


There is no requirement or indication in the Code that Sections (b) 
and (c) apply to"Ramps used in lieu of stairways." Those Sections 
refer simply to "Ramps" which by the heading of the Article must have 
been intended to mean "Ramps for Pedestrian Use." : 


The particular ramp in question, where the plaintiff fell, was used 
by "so-called" pedestrians, in that the employees of the defendant walked 
up and down the ramp. That being so, Sections (b) and (c) of the Article 
would be applicable. : 
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The physical measurements of the ramp show that its construction 
violated Section (b), and the testimony of the witnesses showed that its 
maintenance violated Section (c), in that the surface of the ramp was 
such that it would involve danger of slipping. 


The Building Code does not define what is meant by a ramp, but 
this Court has had occasion to consider a fallona ramp before. The 
case of Hecht Co., Inc. v. Harrison, 78 U.S. App. D.C. 93, 137 F. 2d 
687, involved a fall on a ramp at the premises owned by Hecht Company. 
This ramp was 22 inches wide and variously described as 1-3/4 and 
2 1/2 inches high. No Sign or other warning was installed near the 
ramp or its edge. The jury in that case returned a verdict in favor of 
the plaintiff and on appeal this Court, in affirming the verdict, stated: 

"Storekeepers must use reasonable care to 
make their floors safe for customers. Whatever 
may be said of an unusually low step, or a step in 
an unusual position, or an outside ramp which con- 
nects an outer door with a sidewalk, we think the 
jury were justified in finding that the ramp here 
involved was not reasonably safe." 

Appeliant does not concede that there was any ambiguity in the 
particular Article of the Building Code. However, if the Article is 
ambiguous, the least the Court should have done would have been to 
receive expert testimony as to the interpretation of the Regulation, which 
procedure was specifically approved by this Court in the case of Hecht Co. 
v. McLaughlin and Hecht Co. v. Ellison Bronze Co., Inc., 93 U.S. App. 
D.C. 382, 214 F. 2d 212. 


Based upon the decision of this Court in Hecht Co. v. McLaughlin 
and Hecht Co. v. Ellison Bronze Co., Inc., supra., the Regulation 
introduced into evidence by plaintiff should have been submitted to the 
jury along with all other relevant evidence for its determination of 
liability. 


A 


v 


e 
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I. THE COURT ERRED IN DIRECTING A VERDICT : 
IN FAVOR OF THE DEFENDANT ; 

Immediately after Opening Statements of Counsel, a colloquy took 
place at the bench, during which it was admitted by the Attorney for the 
defendant below that the plaintiff was an invitee upon the premises of the 
defendant at the time he sustained his injuries. (See J.A. 8-9). "It is 
well settled that an invitor owes his invitee the duty of furnishing him 
with a reasonably safe premises or appliances and will be held liable 
for injuries caused by a negligent failure to perform the duty. " Arthur 
v. Standard Engineering Co., 89 U.S. App. 399, 193 F. 2d 903). 


The law covering this case is so elementary that it cannot be 
seriously disputed by either party. It was incumbent upon plaintiff to 
prove the existence of a defect or a dangerous condition which caused 
his fall and to prove that the defendant knew, or in the exercise of reason- 
able care should have known, of the defect or dangerous condition. 


The plaintiff introduced into evidence photographs that showed the 
surface of the ramp to be discolored. He introduced testimony by Mr. 
Gates, an ex-employee of the defendant, that the surface of the ramp 
was smoother finish in spots and was not of the same texture as the area 
immediately surrounding it. Mr. Gates also testified that the ramp was 
discolored prior to the time plaintiff slipped and that the discoloration 
was the same as shown in Plaintiff's Exhibits 7, 8 and 9. He further 
testified that he had observed dried paint on the ramp prior to the date 
of the accident. : 


Mr. Lopez, another ex-employee of the defendant, testified that 
spray painting was done in the area adjacent to the ramp and that a 
certain amount of dust particles or residue from the paint filled the air 
and the ramp had a few stains on it. He pointed out the stains on Plain- 
tiff's Exhibits 7, 8 and 9 as being "right on top of the ramp". Both 
Mr. Lopez and Mr. Page testified that they had slipped on the ramp on 
occasions. ; 
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The plaintiff testified that he started to walk down the ramp; he 
stepped upon it with his right foot and his heel hit the ramp and he 
slipped. After falling, plaintiff felt the surface of the ramp and it was 
very slick. He also testified, on cross examination, that after he fell 
his hand was resting in the middle of the ramp and that he felt a thick 
coating of paint. 


The existence of dried paint on a portion of the surface of the 
ramp at the time of Mr. Greco's fall is conclusive evidence that the 
condition existed for at least a long enough period of time for wet paint 
to dry. That in and of itself should be sufficient evidence to allow the 
jury to determine whether or not the defendant knew or should have 
known, of this condition. However, the plaintiff went further and 
proved by the President of the Defendant Corporation, that the surface 
of the ramp was the same on the date of the fall as it was depicted in 
the photographs introduced as Plaintiff's Exhibits. Plaintiff also proved 
by three independent witnesses who were, on the date of the accident, 
employees of the defendant that they knew dried paint was on the ramp 


and that the surface of the ramp was so slippery that they had themselves 


slipped on the ramp. 


This differs from the so-called "string bean" cases such as 
Brodsky v. Safeway Stores Co., Inc., D.C. Municipal Court of Appeals, 
41 A. 2d 514, affirmed 80 U.S. App. 301, 152 F. 2d. 677. In that case 
it was pointed out that if there had been evidence that the condition com- 
plained of had continued for a substantial time, there might have been a 
question for the jury. 


The case at bar also differs from the usual run of "slick floor" 
cases such as F, W. Woolworth Co. v. Williams, 59 U.S.'App. D.C. 347, 41F 
2d 970. In that case the Plaintiff did not introduce evidence to show 
how or by whom the oil spot was created nor how long it had existed. 


Mr. Greco not only showed the defect, but he demonstrated the 
continued existence of the defect and the constructive knowledge of its 
slippery condition to the defendant. 
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Notwithstanding the evidence of dried paint on the top of the ramp 
and in the middle of it, plus the testimony that the surface of the ramp 
was slippery, the Trial Judge ruled that the inference would be that plain- 
tiff did not slip on one of the spots of dried paint since his examination of 
the photographs of the ramp tended to indicate that the discolored spots 
were farther down on the ramp. : 


In effect, the Trial Court attempted to substitute his findings of 
fact in place of the jury's and disregarded, not only the direct evidence, 
but the circumstantial evidence. This Court has held, in the case of 
Christie, et al., v. Callahan, 75 U.S. App. D.C. 133, 141, 124 F. 2d 
825, that: 


"Generally speaking, direct and positive 
testimony to specific acts of negligence is not 
required to establish it. Circumstantial evidence 
is sufficient, either alone or in combination with | 
direct evidence. Circumstantial evidence may 
contradict and overcome direct and positive tes-_ 
timony. The limitation of its use is that the 
inferences drawn musf be reasonable. But there 
is no requirement that the circumstances, to | 
justify the inferences sought, negative every 
other positive or possible conclusion. The law | 
is not so exacting that it requires proof of negli-: 
gence or causation by testimony so clear that it | 
excludes every other speculative theory." 


There have been two recent cases decided by other United States 
Courts of Appeals involving analogous facts which should be pointed out 
to the Court. One case is Allen, et al., v. Matson Navigation Co., 
9th Cir. 253 F. 2d___ (Decided April 7, 1958, and reported in 8 Neg. 
(2d) 117.). There the female plaintiff slipped and fell while crossing a 
stairway landing upon a ship owned by defendant. The plaintiffs and 
their witnesses described the stairway and its adjacent area, as being 
"quite slippery" and "very highly polished and very smooth. " The 
jury returned a verdict in favor of the plaintiffs, but the Trial Court 
entered a Judgment N.O.V. in favor of the defendant. On appeal the 
judgment was reversed and the cause remanded with direction to the 


! 
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lower court to enter judgment upon the verdicts. The Court pointed out, 
"One who walks over a smooth and shiny floor would be qualified to 
describe the floor as slippery."' The Court of Appeals rejected the 
argument of Appellee, that the floor was slippery was not worthy of 
consideration since it was merely an expression of opinion. This 
decision by Chief Judge Pope is commended to this Court for considera- 
tion because it contains an excellent review of the type of evidence that 
is usually presented in slipping and falling cases. 


The other case recently decided is a decision by Chief Judge 
Hastings of the United States Court of Appeals for the 7th Circuit. It is 
Burg v. Great Great Atlantic & Pacific Tea Co., 253 F. 2d___— (Decided 
June 5, 1958, and reported in 8 Neg. (2d) 487.) There the plaintiff 
slipped while walking up a ramp located inside of defendant's store, 
which ramp was 18 feet long and hada 3° rise to the incline. Plaintiff 
showed that the surface of the ramp was asphalt tile and that it had been 
waxed three days prior to the fall. Plaintiff testified that she slipped 
and fell, and on cross examination she stated that she had no idea what 
caused her to fall. The Trial Court directed a verdict in favor of the 
defendant. The directed verdict was reversed on appeal. The Court 
of Appeals said: "It was not necessary for Appellant to establish what 
actually caused her fall, if from the circumstances, as revealed by the 
evidence, it would be reasonable for a jury to infer that the fall was oc- 
casioned by the fact that the incline had been waxed." 


The primary question before this Court in this case is whether 
there is any evidence in the record, together with all reasonable infer- 
ences to be drawn therefrom, which would justify submission of this 
case to the jury. The Rule in Federal Courts for jury cases is that if 
the evidence, with all of the inferences that could justifiably be drawn 
from it, constitutes a sufficient basis for a verdict for the plaintiff, then 
a motion for directed verdict by the defendant should be denied. 


This Court pointed out in the case of Gunning v. Cooley, 58 U.S. 
App. D.C. 304, 30 F. 2d 467: 
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"The rules applicable to motions filed by | 
defendants for a directed verdict in cases like this -. 
are well settled. ‘The rule supported by the great 
weight of authority and by reasons is thatitis | 
only where the court must Say that, as a matter: 
of law, no recovery can be had under any reason- 
able view of the evidence, that a verdict for the 
defendant will be directed. * 39 Cyc. 1577. ‘It is 
well settled that where there is uncertainty as to 
the existence of either negligence or contributory 
negligence, the question is not one of law, but of 
fact, and to be settled by a jury; and this, whether 
the uncertainty arises from a conflict in the testi- 
mony, or because the facts being undisputed, fair- 
minded men will honestly draw different conclu- 
sions from them.' Richmond & Danville R. Co. v. 
Powers, 149 U.S. 43, 45, 13S. Ct. 748, 749 
(37 L. Ed. 642). ‘The right to have the facts | 
determined by the jury ceases only when but one 
reasonable view can be taken of the evidence and 
of its every intendment, and that view is utterly 
opposed to the plaintiff's right to recover.' Baltimore 
& P. R. Co. v. Carrington, 3 App. D.C. 101, 108. 
"Where there is testimony of a substantial character 
to go to the jury, it is always for the jury to determine 
the question of the preponderance of evidence, subject 
to the revisory power of the court to order a retrial.' 
Mr. Justice Morris in Warthen v. Hammond, 5 App. 
D.C. 157, 173. 'The court is never.justified in, 
directing a verdict except in cases where, conceding 
the credibility of the witnesses and giving full effect 
to every legitimate inference that may be deduced 
from their testimony, it is nevertheless plain that 
the party has not made out a casé sufficient in law to 
entitle him to a verdict and judgment thereon.’ Adams 
v. Washington & G.R. Co., 9 App. D.C. 26, 30. 

‘A motion to direct a verdict is an admission of every 
fact in evidence, and of every inference reasonably 
deducible therefrom. And the motion can be granted 
only when but one reasonable view can be taken of 

the evidence and the conclusions therefrom, and that 
view is utterly opposed to the plaintiff's right to 
recover in the case.’ Glaria v. Washington Southern 
R. Co., 30 App. D.C. 559, 563. ‘In other words 

it is only where all reasonable men can draw but one 
inference from the facts that the question is one of 
law for the Court.' Chesapeake B. R. Co..v. Brez, 
39 App. D.C. 58, 69. 'The courts of review in this 
country are applying with increasing strictness the 
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rules limiting the right of the trial judge to invade 
the province of the jury. * * * The rule more 
generally followed is that "it is only where all 
reasonable men can draw but one inference from 
the undisputed facts that the question to be deter- 
mined is one of law for the Court!" * Catholic 
University v. Waggaman, 32 App. D.C. 307, 320." 


With the affirmance of Gunning v. Cooley by the United States 
Supreme Court, 281 U.S. 90, 50S. Ct. 231, the law relating to directed 
verdicts in Federal Courts became certain. 


It was recently pointed out by the Supreme Court of Michigan in 
the case of Weller v. Mancha, 87 N. W. 2d., 134, 141, that, "Every 
motion for a directed verdict skirts the edge of Constitutional right of 
trial by jury." 


The Sixth Circuit Court of Appeals in the case of Patterson v. 
Pennsylvania Railroad Co., 238 F. 2d 645, 650, discussed the question 
of directed verdicts in connection with the right of trial by jury and said: 

"Some of us have noted a modern tendency -- 
perhaps a growing one -- to give mere lip service 
to these sound principles. Trial by jury is our 
established Constitutional safeguard against as- 
sumption of unwarranted judicial authority and 


should be honored by steadfast observance rather 
than discarded by dictatorial breach." 


CONCLUSION 


It is respectfully submitted that the ends of justice require a re- 
versal of the directed verdict entered below and a remand for a complete 
trial by jury as to all issues. 


Respectfully sumitted. 
DENVER H. GRAHAM 
ALBERT E. BRAULT 


516 Transportation Building 
Washington, D. C. 


Attorneys for Appellant 


ne & 


Record Appendix 
Page Page 


Complaint - Bodily Injuries 
Answer of Defendant r 
Pretrial Proceedings . . . 


Pre-Trial Statement of Plaintiffs 


Defendant's Pretrial Statement . * 
Verdict and Judgment , . = 


Building Code of the District of Columbia, 
1951 Edition, as amended -- 
Article 602-06 - a Xe 


Excerpts from Transcript of Proceedings 


Witmesses: 


Anthony T. Greco 
Direct . 
Cross, 


John D. Brosnan 
Direct , 
Cross . 
Redirect 


William Gates 
Direct 
Cross 


John J. Lopez 
Direct 
Cross 


Edgar K. Page 
Direct 
Cross 
Redirect 


Ruling of The Court 


Notice of Appeal , 





1 


JOINT APPENDIX 
[ Filed Sep. 30, 1955] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Anthony T. Greco 
34 Taylor Run Parkway, 
Alexandria, Va. 


Asenath Gates Greco 
34 Taylor Run Parkway, 
Alexandria, Va. 


Alfred H. Reynolds 
1917 Richmond Highway 
Alexandria, Va. 
Plaintiffs 
vs. 


CIVIL ACTION NO. 4329-55 


Federal Engineering Company, 
Incorporated 


(A Delaware Corporation) 
1004 6th Street, N. W. 
Washington, D. C. 


Defendant 
John Daniel Brosnan 
Its registered agent 


1004 6th St., N. W. 
Washington, D. C. 


~~ e e e e e e e e 0 e e 0 e  e a e es e 


COMPLAINT BODILY INJURIES } 

1. This Honorable Court has jurisdiction because the amount in 
controversy is in excess of Three Thousand ($3,000) Dollars. 

2. The plaintiff Anthony T. Greco is an adult citizen of the United 
States, a resident of the city of Alexandria, Virginia, and is the husband 
of the plaintiff Asenath Gates Greco. - | 

3. The plaintiff Asenath Gates Greco is an adult citizen of the 
United States, a resident of the city of Alexandria, Virginia, and is the 
wife of the plaintiff Anthony T. Greco. ! 

4. The plaintiff Alfred H. Reynolds is an adult citizen of the 
United States, a resident of the county of Fairfax, Virginia, and is a 
partner in the partnership "Alto Refrigeration Company" of Fairfax 
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County Virginia said partnership having two partners, one the plaintiff 
Greco, the other the plaintiff Reynolds. 

5. On September 21, 1955, at approximately 10:40 a.m. inside 
the building 1004 6th Street, N. W. now occupied and maintained by the 
defendant, the plaintiff Anthony T. Greco, was making an engineering 

survey to obtain the necessary data needed by the partnership of 
Anthony T. Greco and Alfred H. Reynolds trading as "Alto Refrigeration 
Company” for the installation of adequate equipment and machinery to 
properly air condition the premises occupied by the defendant. 

6. At said time and place the defendant had negligently, care- 
lessly and unlawfully maintained a ramp inside the premises in a slick, 
unsafe, and dangerous condition, and without warning to the plaintiff, 
Greco causing him to slip and fall with great force, also causing him to 
sustain injuries to his person. . 

7. Asa result, the plaintiff Anthony T. Greco sustained a severe 
oblique open frature and fragmentation of the lower third of the shaft 
of the tibia and serve oblique fracture and fragmentation of the proximal 
end of the fibula all of such injuries are permanent and he was otherwise 
injured and prevented from attending to the business of the partnership, 
suffered great pain of the body and mind, and is still suffering all to his 
damage in the sum of $50,000. 

8. Asa further result of the negligence of the defendant as afore- 
said, Asneth Gates Greco, wife of the plaintiff Anthony T. Greco, was 
without his services and is now without services of her husband all to 
her damage in the sum of $20,000. 

9. Asa further result of the negligence of the defendant as afore- 
said, plaintiff Alfred H. Reynolds and the partnership ''Alto Refrigeration 
Company" are without the services of the plaintiff Anthony T. Greco all 
to the damage of the sum of $50,000. 

Wherefore, Anthony T. Greco demands judgment against the 
defendant in the sum of $50,000, besides costs, 

Wherefore, Asneth Gates Greco individually demands judgment 
against the defendant in the sum of $20,000, besides costs, 


3 , 

Wherefore, Alfred H. Reynolds as a partner of the partnership of 
Anthony T. Greco and Alfred H. Reynolds demands judgment in the sum 
of $50,000, besides costs. 


/s/ C. Braswell pained 
Attorney for Plaintiff 


C. Braswell Collins 

433 New Jersey Ave., S. E. 

Washington 3, D. C. 
Li-4-4383 


[ Filed Oct. 17, 1955] 
ANSWER OF DEFENDANT : 
Comes now the defendant by its attorney and for answer to the 


Complaint filed herein says: 

1. The Complaint fails to state a cause of action upon which relief 
can be granted against this defendant. 

2. Defendant is without knowledge or information sufficient to 
form a belief concerning the allegations that plaintiff Anthony T. Greco 
sustained a fall on defendant's premises on September 21, | 1955 and sus- 
tained injuries thereby. Defendant denies each and sine) other allegation 
of the Complaint not herein specifically mentioned. 

3. Defendant avers that the injuries, if any, sustained by the plain- 
tiff Anthony T. Greco were caused by his sole negligence. 

4. Defendant avers that the injuries, if any, sustained by the plain- 
tiff Anthony T. Greco were caused by his contributory negligence. 


/s/ Edward Bennett Williams 
1000 Hill Building | 
Washington 6, D. C. 
Attorney for Defendant 


[ Certificate of Service] 





[ Filed May 29, 1957] 

PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

The Court-approved pretrial statements of plaintiff and defendant 
are attached hereto. 

Without objection, defendant's answer is amended to add the 
defense of assumption of risk, this pretrial order constituting the only 
pleading to be filed on this point. 

The defendant says that plaintiff's negligence consisted in failing 
to maintain his ‘balance and failing to maintain a proper lookout. 

The plaintiff agrees to a further medical examination by a doctor 
of the defendant's selection. 

The parties stipulate that hospital records, X-rays, and building 
code regulations may be offered without formal proof. Plaintiff will 
advise defendant promptly of the specific sections of the building code 
regulations to be offered by plaintiff. 


Dated May 29, 1957 /s/ Edward A. Tamm 
Pretrial Justice. 


Attorneys authorized to act: 


/s/ Denver H. Graham 
Plaintiff. 


/s/ Agnes A. Neill 
Defendant. 


[ Filed May 29, 1957] 
PRE-TRIAL STATEMENT OF PLAINTIFFS 
Plaintiff, Anthony T. Greco, fell on a ramp at premises 1004- 


6th Street, N. W., on September 21, 1955, which premises were occupied 
and maintained by Defendant, Federal Engineering Co., Inc. 
NEGLIGENCE ALLEGED 
1. Interior ramp was negligently and carelessly maintained in a 
slick, unsafe and dangerous condition, due to an accumulation of paint, 
oil or other foreign substance thereon, which Defendant knew, or should 
have known about. 


APPROVED 
Tamm, J. 
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2. Defendant was negligent in maintaining on the premises a 
ramp that was negligently constructed, in that it had a ap of more 


than one foot in ten feet. 

3. Defendant was negligent in maintaining a ramp that had a sur- 
face that involved a danger of slipping. 

4. Defendant was negligent in not warning Anthony T. Greco of 
the defective design and condition of the ramp. 

INJURIES 

Oblique fracture of lower third of shaft of tibia (right). 
Oblique fracture of proximal end of shaft of fibulia (right). 
Bruises and contusions on body and extremities. : 


Be © ND 


. Physical and mental pain, suffering and shock. 
E.A. T. Permanent: 

5. Resultant atrophy and weakness of right leg. 

Plaintiff, Asenath G. Greco, sues for loss of the consortium, love, 
society, affection and companionship of Plaintiff, Anthony T. Greco. 

Plaintiff, Alfred H. Reynolds, who was and is a business partner 
of Plaintiff, Anthony T. Greco, sues for monetary damages, sustained by 
the reason of profits lost as a result of the inability of Mr. Greco to 
perform his usual and regular services for Aldo Refrigeration Company. 
SPECIAL DAMAGES | 


GRECO 
Casualty Hospital $ 264.70 
Dr. J. S. Neviaser 35.00 
Dr. J. Burr Piggott 205.00 
Dr. Forrest M. Swisher and 
Anderson Clinic 197.00 


Loss of Income: (Comparison) 
10/1/55 - 12/31/55 - Loss $ 3,533.32 
10/1/56 - 12/31/56 - Profit 6,633.50 


$10,166.82 5,083.41 

Drugs 15.00 
Dr. Mills (Consultation) 6.00 | 
Transportation, expenses, approximately 25.00 

Total $ 5,831.11 


APPROVED 
Tamm, J. 


6 
STIPULATIONS 
1. Hospital records and x-rays. 
2. Applicable D. C. Building Code Regulations. 
3. Photographs without formal proof. 
BRAULT AND GRAHAM 


BY: /s/ Denver H. Graham 
Attorneys for Plaintiffs 
516 Transportation Building 
Washington, D. C. 
ST-3-4900 


116 [ Filed May 29, 1957] 
DEFENDANT'S PRETRIAL STATEMENT 

Defendant admits that plaintiff Anthony T. Greco sustained a fall 
upon its premises on or about September 21, 1955. It alleges that said 
fall was caused or contributed to by the negligence of said plaintiff. It 
denies all allegations of negligence on its part and demands strict proof 
of both negligence and damages. 

Defendant alleges that the complaint fails to state a cause of action 
on behalf of plaintiff Alfred H. Reynolds. 

Defendant requests a stipulation that the photographs initialed by 
the pretrial judge were taken on September 23, 1955, at 11:00 A.M. and 
that the same may be admitted in evidence without formal proof. 

: /s/ Edward Bennett Williams 


/s/ Agnes A. Neill 
1000 Hill Building 
Washington 6, D. C. 
Attorneys for defendant Federal 
Engineering Company, Inc. 


ai7 { Filed April 28, 1958] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 25th day of April, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 


s 


Flora G. Pollard James E. Thomas 
Virginia Allison Milton S. Reigelman 
Julia L. Phillips Henry H. McFarland 
Ralph C. Stokes Charles G. McMahon 
Louis H. Kohoutek Ada W. Watts 

Inez V. Sumlin John C. Kern 


who, after having been duly sworn to well and truly try dia issues be- 
tween Anthony T. Greco, plaintiff, and Federal Engineering Co., Inc., 
defendant, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 28th day of April, 1958, that they find for 
the defendant against said plaintiff by direction of the Court. 
WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense. : 
Harry M. Hull, Clerk 


By /s/ Irene B. Burroughs 
By direction of Deputy Clerk 


Judge Alexander Holtzoff 


Article 602-06 of the Building Code of the District of Columbia, 


1951 Edition, as amended: 
"Article 602-06. Ramps for Pedestrian Use. 


"(a) Ramps used in lieu of stairways shall comply with require- 
ments for such stairways as to width, enclosures, landings and lighting. 

"(b) Ramps shall have a slope not greater than 1 foot in 10 feet. 

"(c) Surfaces of ramps shall be such as not to involve danger of 
slipping." 


8 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
Friday, April 25, 1958 

The proceedings in the above-entitled cause were resumed before 
the HON. ALEXANDER HOLTZOFF, District Court Judge, and a Jury 
at 2:20 p.m. 

* * * 

THE COURT: Mr. Graham, I think this is one of those cases in 
which I shall ask the plaintiff first to put in all his evidence on liability 
and withhold the evidence of damage until he finishes his case on 
liability. If necessary, in a case of that kind, you can have the plaintiff 
on the witness stand twice, once testifying on the facts as to liability 
and once as to damages. 

* 3 * 

THE COURT: I suggest, too, there is no necessity -- I judge from 
the two opening statements that there will be no dispute that the plaintiff 
was on the premises for the proper purpose as an invitee, was there on 
business, not as a curiosity seeker, and that he had a right to walk on the 
ramp. 

MISS NEILL: I would object to the part about he had a right to 
walk on the ramp, on the ground that we feel he assumed the risk and it 
was the improper thing for him to do. He wasn't a trespasser. 

THE COURT: He was also an invitee in the premises. You don't 
contend that ramp was not to be used by people to walk on, do you? 

MISS NEILL: There was no rule against it, but I still claim he 
assumed the risk when he did that. 

THE COURT: That is a different point. Don't let's entangle 
different strands into one web. Let's handle each strand separately. 

In other words, he didn't go on the ramp as a curiosity seeker. He went 


there in connection with his business. Now, he could have used another 
route, but he did go there in connection with the business; is that so? 
MISS NEILL: Yes. 
THE COURT: And he was an invitee, and he was there and he 
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was on the ramp properly, in other words. Whether he assumed the 


risk, that is a different proposition. In other words, there are situations 
where a person goes into premises for a legitimate purpose and then as 
a matter of curiosity he goes into some part of the premises where he 
doesn't belong. That is a different kind of a situation. This is not that 
kind of a situation. 

MISS NEILL: I don't think so, Your Honor. : 

* * * 
ANTHONY T. GRECO 
the plaintiff, was called as a witness in his own behalf and after being 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR.GRAHAM: ~~~ : 

Q. Would you please give us your full name and home address ? 
A. Anthony T. Greco, 34 Taylor Run Parkway, Alexandria, | Vangie 

Q. How old are you, Mr. Greco? A. 34. 3 

* * * 

Q. Mr. Greco, what kind of business are you engaged in? A. Iam 
engaged in the sales and service of air conditioning equipment and com- 
mercial refrigeration and restaurant equipment. | 

* * > 

Q. On the morning of September 21, 1955, did you have any 
physical disabilities? A. Not before 10:00 a.m. : 

Q. Now, on that date, did you have occasion to go to bi premises 
owned and occupied by Federal Engineering Company, Incorporated at 
1004 Sixth Street, Northwest, Washington, D. C.? A. I did. . 

Q. And what was your purpose for going there? A. I was gojeerrr =" oe 
there to give them an estimate on air conditioning the building. 

Q. Through whom had you made the arrangements to make this 
estimate? A. Mr. Gates. : 

* * * 

Q. Do you know what his connection with Federal Engineering was 
on the day you made the estimate? A. I believe he was the office 
manager. ! 


* * * 
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Q. On the day in question, what time did you arrive at the premises 
owned and occupied by Federal Engineering Company, Inc.? A. Approxi- 
mately 10:00 a.m. 

Q. And how did you gain access to the building? A. There is two 
entrances to the building. There is one entrance that leads to the second 
floor where the offices are and another one on the ground floor, street 
level, where the store is, and they do some assembly work there. I 
wanted to see Mr. Gates first and tell him I was there, so I went to the 
door leading to the second floor. At that door there was a buzzer on 
there. You couldn't get in, the door was locked and there was instructions 
to push the buzzer to get in. 

, * * * 

Q@. What did you do when you arrived where the buzzer was? 

A. I pushed the buzzer and there was a little -- I think it was a 
little telephone communication affair asking who was there and I informed 
them -- I gave them my name and told them that I wanted to see Mr. 
Gates. And then someone evidently must have pushed the button upstairs 
because the door opened at that time. 

Q. And then did you go upstairs? A. Yes, I did. 

Q. And what did you and Mr. Gates do upstairs? A. We went up- 
stairs and I looked the situation over and more or less made a prelimi- 
nary survey of the upstairs and asked him approximately what they 
wanted air conditioned. I was told that they wanted the upstairs air 
conditioned. 

Q. And then where did you go after you finished the upstairs ? 

A. I calculated that it would take larger than five tons of air conditioning 
to air condition the amount of area they were talking about. So I went 
down -- I knew I had to install a water tower because the Code requires 
anything over a five ton area needs a water tower. And I went downstairs 
to see if we could put this water tower in the alley in the back. 

Q. Who went downstairs with you? A. Mr. Gates. 

Q. How did you get downstairs? A. We walked down the stairs. 

Q. And did you then go into a downstairs room? A. Yes. We 
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went down the stairs and on to the street and into this other door which 
I mentioned, into the assembly room or the store part. | 

Q. Can you describe to the jury the physical layout of this down- 
stairs room as you saw it at that time? A. As we entered, there was 
a little office just to the left of the door as you enter. In back of it there 
was a considerable amount of electrical equipment -- I think they refer 
to them as cubicles that were in this place. There was very little room 
to get from the front to the rear. There was a small alleyway, I would 
say, no more than two foot, that we had to walk through. It wasn't 
exactly an aisle. This equipment was later laying -- some on one side 
of this aisle that I referred to and some -- some on the uf and some 
on the right. : 

Q. Had you ever been in these premises before ? A. No, I had 
not. : 

Q. Where did you and Mr. Gates go when you got down the stairs? 
A. We walked to the rear of the building. 

Q. And what was your purpose in walking to the rear of the build- 
ing? A. To get to the alley. 

Q. All right. Now tell us, as you walked to the rear ‘of the build- 
ing what you saw facing you? A. Once we got past all this equipment, 
there was a large opening, oh, I would say it was approximately ten foot 
wide -- it was about a full arm's length, I would say, Bote. arms 
stretched out. 

Q. That would be from finger tip to finger tip? A. Yes, It would 
be a little longer -- wider than that, the opening, and there was a little 
ramp that led up to this second level. The rear of the building was 
higher than the front of the building. 


Q. On what side of the room as you were walking to the rear was 
this ramp? A. On the right. : 

Q. Was there anything on the left? A. There was a chess that 
was 13 -- we measured it. It was 13 and a half inches high. 

Q. Was there a door or anything else back in the back of the 
building? A. At the time I first went to this building, I didn't see any 
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12 
door or any steps. There was an amount of equipment -- 
ae * * 

Q. In other words, you did not see a door on that date? A. No. 

Q. How were you and Mr. Gates walking, that is, who was on 
which side? A. Going from the front to the rear, I believe Mr. Gates 
was in front of me. He was more or less leading the way to the rear 
until we got to this area just in front of the ramp. At that time I got a 
little bit to his right in walking. It was more convenient. In other 
words, there was a wider space there to walk and I started to walk to 
his right. 

Q. And was it necessary for you to go up onto this raised area at 
the end of the building? A. Yes, in order to get to the back. 

Q. And how did you get up there? A. I stepped on the edge of the 
ramp and just stepped up. 

Q. Can you describe to us how you stepped up? A. It wasa 
short step. It was 13 and a half inches, like I said, up to this upper 
level and I kind of put my foot on the side of the ramp with my right 
foot and just stepped up. 

Q. What portion of your foot was put on the side of the ramp? 

A. I would say the front half of my foot. 

Q. And how far did that extend over on to the ramp at that time 
that you were going up? A. I would say about five, six inches. It would 
be about the length of the bottom of my foot. 

Q. Then did you and Mr. Gates go to the exterior of the rear of 
the building? A. Yes, we did. 

Q. And after making your survey out there, where did you go? 
A. We started to return back to the front of the building. 

@. Who was on which side at that time? A. At that time Mr. 
Gates was on my right. He was on my right. 

Q. When you reached this step-off area, what did you do at that 
time? A. Well, I started to walk down this ramp. 

Q. With what foot, sir? A. I believe I placed my right foot -- I 
placed my right foot on the ramp and as my heel, the heel of my foot hit 
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the ramp, it was downgrade -- as the heel hit the ramp I slipped and 
fell down. : 

Q. And how did you fall, in what position did you find ‘puget 
laying? A. I was on my back and I was sitting on the lower level of the 

floor, the lower level of the floor, and my back and head were 
against the upper level of the ramp. : 

Q. And where were your arms? A. My arms -- one arm, my 
right arm, was laying on the floor of this lower level and my left arm 
was on the ramp. ! 

Q. And at that time did you have occasion to observe the surface 
of the ramp or feel the surface of the ramp? A. Yes, I did. 

Q. Would you please tell the jury what you felt at that time ? 

A. At that time I felt grease on my fingers. 

Q. Did you also run your hand over the surface of the ramp? 

A. I put -- my hand was laying on the ramp and I felt this pereaee on 
my hand. 

Q. And did you feel the surface of the ramp? A. Yes, it was 
very slick. 

Q. Subsequent to that time, Mr. Greco, did you rotten to Federal 
Engineering Company, Inc. plant at 1004 Sixth Street, Northwest, 
Washington, D. C., for the purpose of measuring that ramp? A. Yes, 
I did. ! 

Q. Would you please tell us, sir, how tall the ramp, was, that is, 
how much distance was there from the lower level to the upper level? 

A. 13 and a half inches. : 

Q. And would you please tell us, sir, how far out from the upper 
level did this ramp extend on the lower level? A. 39 and a half inches. 

THE COURT: Will you repeat that last question? I am sorry, I 
didn't quite catch it. 

MR. GRAHAM: I don't know whether I can say it again, Sir... J 
asked how far from the platform out into the first floor did the ramp 
extend. : 

THE COURT: Oh, you mean the length of the ramp. 
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MR. GRAHAM: Yes, the length of the ramp from the rear. 

THE COURT: Well, what was the 13 and a half inches? 

MR. GRAHAM: The height of the ramp. 

THE COURT: I see, and the length was -- 

THE WITNESS: 39 and a half inches. 

BY MR. GRAHAM: 

Q. And did it taper from top to bottom? A. Yes, it did. 

MR. GRAHAM: Your Honor, in accordance with your request that 
we establish liability before damages, I have no further questions to ask 
of this witness at this time. I shall recall him later. 

* * 
CROSS EXAMINATION 
BY MISS NEILL: 
Q. Mr. Greco, as I understand it, when you went to the back of 


this shop, you observed Mr. Gates step up on a ledge to the left of the 


ramp; is that correct? A. He was on my left while we were walking 
down the aisle. 
* * * 

Q. Mr. Greco, I show you what has been marked as Defendant's 
Exhibit No. 1 for identification and I ask you to tell the jury what that 
is. 

ae * x 

THE COURT: I understand, but you don't have to make formal 
proof of the photographs if they were marked at pretrial. Go ahead and 
offer them in evidence, if you wish. 

MR. GRAHAM: I will waive formal proof of all photographs she 
has, Your Honor. 

THE COURT: Very well. 

* 
BY MISS NEILL: 

Q. I would like to ask you whether this ledge right here is the 
area where Mr. Gates stepped up? A. I believe it is. 

Q. Can you identify the area where Mr. Gates stepped up on this 
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picture, which is Defendant's Exhibit No.1? A. I would say, well, it 
is the same photo. He stepped up in that area that you pointed out. 

Q. To the left of the ramp? A. To the left of the mon that is 
correct. 

MR. GRAHAM: Your Honor, for the record, I wonder if we could 
have identified the date and time that these pictures were taken? 

THE COURT: What difference does it make if there was no change. 

MR, GRAHAM: I don't know that there was no ctange. 

THE COURT: What is the date? 

MISS NEILL: I furnished that information at pretrial, Your Honor. 
These pictures were taken on the morning of September 23. 

THE COURT: Very well. Are you offering them in evidence? 

MISS NEILL: No. I will wait to offer them in evidence. 

THE COURT: I suggest you offer them now. The exhibit is of 
very little value if it is offered long after it is discussed. : 

MISS NEILL: Well, if I won't waive any rights ona motion. 

THE COURT: No, you don't waive any rights under the new 
procedure; it is not new anymore. The procedure has been in existence 
since 1938. You probably don't know anything about the old a 

MISS NEILL: All right, I will offer them. 


(Defendant's Exhibits 1 and 2 were 
received in evidence.) : 


* 3K 


BY MISS NEILL: 


Q. Mr. Greco, you looked at the ramp before you ascended it, 


did you not? A. Yes, I was watching where I was going, definitely. 
Q. And at that time you noticed nothing unusual on the surface of 
the ramp; isn't that correct? A. Nothing that looked hazardous 
to me. ; 
Q. You didn't see any grease on the surface of the i at that 
time, did you? A. I wasn't looking for any grease. | 
Q. You didn't see any, did you? A. No. 
Q. And then after you had finished your inspection of the rear of 
the premises, you again approached the ramp preparatory to descending; 
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is that correct? A. That is correct. 

Q. And at that time you again looked at the ramp, did you not? 
A. Yes, I did. 

Q. And at that time you noticed nothing unusual on the surface of 
the ramp, did you? A. I did not. 

Q. And, specifically, you didn't notice any grease on the surface 
of the ramp, did you? A. I did not. 

Q. As I understand it, while you were lying on the floor waiting 
for an ambulance to come, your left hand rested on the surface of the 
ramp; is that correct? A. That is correct. 

Q. You were in considerable pain at the time, were you not? 

A. Yes, I was. 

Q. And, therefore, I assume, you didn't move your hand over the 
whole surface of the ramp to conduct an examination? A. No, I did not. 
Q. You say you felt grease under the -- under your fingers? 

A. That is correct. 

Q. And that was in the one area where your hand was resting on 
the ramp? A. My hand was resting approximately in the middle of the 
ramp at that time. 

@. You didn't notice any unusual accumulation of dirt on the ramp, 
did you? A. It was heavily -- a thick coating of paint was on that ramp. 

is * * 

MISS NEILL: All right, Your Honor. I don't have any more 
questions from Mr. Greco at this time. 

MR. GRAHAM: Your Honor, since the defendant has introduced 
two of the photographs which were taken, I would like at this time to 


ask the defendant to produce copies of all of the photographs that were 
taken on that date. 
MISS NEILL: Your Honor, Mr. Graham may produce such photo- 


graphs as he has and we can rule on their admissibility at that time. 
* * * 


THE COURT: I am not going to require either side to produce 
anything. You may proceed with the proof. All that should have been 
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done at pretrial. That is what pretrial is for. The photographs should 
have been identified, documents identified. 
MR. GRAHAM: Six were identified at pretrial. I have copies of 
the six. I have asked that they be marked as Plaintiff's Exhibits 1, 2, 
3, 4, 5, and 6. 
THE COURT: Why do you mark them for identification instead 
of offering them in evidence? 
MR. GRAHAM: I will offer them in evidence. 
THE COURT: Are you going to offer them now? 
MR. GRAHAM: Yes. : 
| 
* * 
MISS NEILL: These are the copies of the pictures that were 
taken. 
MR. GRAHAM: They are the copies of the acca that you 
exhibited at pretrial, yes. 
MISS NEILL: I have no objection, Your Honor. 
THE COURT: They may be admitted. You may pass them to the 
jury if you wish. 
(Plaintiff's Exhibits | 1, 2, 3, 4, 5, 
and 6 were received in évidence.) 
* * 
MR. GRAHAM: Your Honor, at this time I would like to call Mr. 
Brosnan as an adverse witness under Rule 43. 
THE COURT: Just call him. You don't call anybody as an adverse 
witness. The scope of the examination may be ss ci by that 
fact. 
MR. GRAHAM: I wanted it understood that I was not being bound 
by his testimony. 
THE COURT: You don't have to make any such announcement. 
The rules take care of that. 
Thereupon -- 
JOHN D. BROSNAN | 
was Called as a witness by the plaintiff, and after being first duly sworn, 


was examined and testified as follows: : 
* | * * 
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DIRECT EXAMINATION 
BY MR. GRAHAM: 
Q. Please state your full name. A. John Daniel Brosnan. 
* ae * 

Q. By whom are you employed, Mr. Brosnan? A. Federal 
Engineering Company, Inc. 

Q. And what is your position with that corporation? A. I am the 
president and majority stockholder of the corporation. It is a closed 
corporation. 

ba * * 

Q. On September 21, 1955, where was the office of Federal 
Engineering Company, Inc., located? A. At 1004 Sixth Street, North- 
west. *** 

* 5 * 

Q. Would you describe to us the physical setup or layout of the 
first floor of Federal Engineering Service, Inc., on September 21, 1955? 
A. The physical layout is a building 20 feet wide fronting on the street, 
100 foot depth. There is two levels of floor. That is the physical exist- 
ing layout at any time. On the morning you speak of, there was equip- 
ment under assembly in that area at that time. 

THE COURT: What business is the Federal Engineering Company 
engaged in? 

THE WITNESS: The Federal Engineering Company is engaged in 
two businesses: one, the rendering of electrical protection service, 
which is a 24-hour operation, and as a subsidiary operation, it is engaged 
in the assembly of panel boards, switchboards and like equipment which 
is incorporated into a building structure such as this to form the channels 
through which the power is made available for usable service. 

x * * 
BY MR. GRAHAM: 

Q. How long had the Federal Engineering Company been making 
these switchboards or panels prior to September 21, 1955? A. A matter 
of two years and five months. 
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Q. When did you start manufacturing these panels ? A. It would 
be in April of -- may I ask a question? The date of the accident was 
what? 





Q. September, 1955. A. I must correct myself then, because the 
date when the business started was four years ago this past April, which 
would be April of 1954. SoI was inerror. It was one year and, roughly, 
four or five months. | 

Q. Mr. Brosnan, on September 21, 1955, what means of access to 
the upper level had been provided by Federal Engineering Company, iInc...7 
A. There were two means of access at that time, and that would be the 
use of a set of stairs or the stepping up of the distance from the lower 
level to the higher level of 13 and a half inches, which I assume you 
mean for personnel purposes. | 

Q. Iam speaking about for any purpose, sir. A. There was an 
open area between the two sections of the building. There were stairs 
and a ramp which has been in question and there was space on either 
side of the ramp for stepping up. : eas 

Q. How long had that ramp been in existence prior to  pankeriban : 
21, 1955? A. The ramp came into existence shortly after the lower 
area of the building was converted into assembly purposes. | So it would 
have been April of 1954. | 

Q. For what purpose was the upper level used? A. The upper 
level was used to bring in equipment being unloaded from trucks in the 
alley. It was used from time to time for cleaning or spraying purposes 
of steel, and it was used as a means of egress in the removal of equip- 
ment from the building. | 

Q. Would you explain to us what you mean by cleaning purposes 

of steel? A. Steel, when it is shipped, normally has ‘a preserva- 
tive agent on it which is a very thin substance, and before the steel can 
be primed, that substance is removed. 
Q. Is that something like cosmaline or serves the same purpose 


as cosmaline, to protect the metal? | 
* * *: 
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THE WITNESS: I think if you can further identify the substance 

of which you speak, I might be able to answer you better. 
BY MR. GRAHAM: 

Q. I will confine it to an oily type material which is put on the 
surface of unprimed metal to prevent it from rusting prior to painting. 
A. That having the consistency of, we'll say, what is commonly known 
as sewing machine oil. 

Q. Is that what the metal had on it when it was brought in? 

A. It would be of that consistency, yes. 

Q. And how large were these cubicles that were delivered to the 
premises? A. The structures that would be brought in would be of 

angle iron framework with no fundamental steel enclosures, just 
the framework, and individually they would range in height from 72 to 
90 inches high to five feet deep, four feet wide. That would be the 
limiting size of the largest structure and they would vary down to 
smaller sizes. 

Q. Did the upper level abut upon an alley in the back of the prem- 
ises? A. It was level with the alley. 

Q. And after delivery of the machinery or the heavy cubicles, the 
large cubicles, to the upper level, were they then removed to the 
bottom level where work was done? A. There should be no reason that 
they would be moved to the lower level, because in the process -- 

THE COURT: No, the only question is were they moved? You 
are not answering the question. 

THE WITNESS: They should not be moved and to the best of my 
knowledge, they were not moved. 

BY MR. GRAHAM: 

Q. Was any work ever done on the lower level in these cubicles -- 
to these cubicles? A. The lower level is used for the assembly of 
equipment into a usable cubicle. 

Q. Were the frames ever moved down to the first floor level, or 
the first level? A. After processing, the normal procedure would be 

that the frames would be moved to the first floor level for 
assembly purposes. 


a a a 
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Q. And how were they taken from the upper level to the lower 
level? A. Depending upon the weight and the height, they were either 
carried down physically by the men or they could have been taken down 
using part of the weight being carried by the ramp. : 

* * fc; 

Q. Mr. Brosnan, after the switchboards or panels were fabricated 
on the first floor -- by first floor, I mean lower level -- were they then 
moved out for delivery through the upper level? A. The oes 
structures were. 

Q@. And how were they moved out? A. A normal heavy structure 
is moved out under contract with an outside draying company. | 

Q. I didn't mean the person who did it, but is it sufficient to say 
that the equipment was pulled along the floor and up the ramp and then 
out to the rear delivery entrance? A. The normal procedure -- 

THE COURT: I venture to suggest that you answer yes or no to 
the question. : 

THE WITNESS: The answer is no. ! 

* * oi 

THE WITNESS: The answer is no, because a lighter piece of 
equipment could, by the use of rollers on that ramp, be taken out of the 

first floor area. Heavier equipment, the planks were set back at 
a considerable distance in excess of the 39 inches to give them a lower 
slope and they were rolled up on these planks and they were drawn out 
by a winch. | 

Q. Is it your testimony, then, sir, that equipment was never 
pulled up the ramp where Mr. Greco fell? A. That is not my testi- 
mony. ! 
Q. Then equipment was pulled up the ramp; is oer A 
A. Depending on the size and weight, it could and has been. 

Q. Now, was this equipment painted before delivery? A. Yes. 

Q. And where was the painting done? A. The painting was done 
in the elevated area in the rear of the building. 
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Q. Was any painting ever done on the lower level of the building ? 
A. The painting done on the lower level of the building was restricted 
to touch up work. 

Q. Did you use spray guns for painting this equipment? A. Yes. 

THE COURT: Perhaps I missed something. Where was the 
painting done ? 

THE WITNESS: In the rear of the building, which is the portion 
elevated above the main shop floor. 

THE COURT: Was equipment painted before it was pulled up or 
afterward? 

THE WITNESS: Before. And it was painted not in the area of 
assembly. 

BY MR. GRAHAM: 

Q. Isn't it a fact, sir, that on occasions spray painting was done 
on the lower level or the area of assembly? A. Other than touch up 
painting, it was not done to my knowledge. 

Q. Did touch up painting include painting with a spray gun to 
touch up? A. It could. 

Q. Were you present when Mr. Greco fell? A. I was not. 

Q. Did you arrive at the premises before he was removed from 
the premises in an ambulance, if you recall? A. I believe that he had 
not been removed at the time that I arrived at the premises. 

Q. Did you see him on the premises on the day he fell? A. I did 
not. 

Q. Did you have occasion to examine the ramp after he fell on 


that date? A. I had no occasion to examine the ramp. 
me * cs 


Q. Were you present, Mr. Brosnan, when photographs, Plaintiff's 
Exhibits 1 through 6, were taken on September 23, 1955 at approximately 
11:00 a.m.? A. I was not. 

Q. Would you please look at Plaintiff's Exhibits 1 through 6 and 
tell me whether or not you have seen those pictures before. 

THE COURT: I think all this is unnecessary. Suppose you get to 
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the point that you want to bring out, Mr. Graham. The exhibits are in 
evidence. 
BY MR. GRAHAM: 

Q. Were any changes made to the surface of the ramp between 
the time Mr. Greco fell and the time those pictures were taken? 
A. Not to my knowledge. 3 

* * * 

Q. You were present on the premises on November 10, 1955, 
when your deposition was taken along with Mr. Gates and Mr. Setterlund, 
were you not? A. Yes. 

Q. Now, sir, had any changes been made in the condition of the 
surface of the ramp between the time Mr. Greco fell -- 

MISS NEILL: Your Honor, I object to that question. 

THE COURT: Let him finish his question, then I will hear your 
objection. 

BY MR. GRAHAM: 

Q. -- between the time Mr. Greco fell and the time your deposi- 
tion was taken? | 
THE COURT: Just a moment. Now I will hear your objection. 
MISS NEILL: I think perhaps we should approach the bench on 
this. i 

THE COURT: I think I am going to have counsel come to the 
bench. | 

(At the bench:) 

THE COURT: I am going to sustain the objection on the ground 
that if the answer is yes, it will be not only incompetent, but it might 
be highly prejudicial, because the making of any changes or repairs 
after the accident is not admissible. Was that the basis of | your 
objection ? | 

MISS NEILL: Yes, Your Honor. 

MR, GRAHAM: Your Honor, the question was oe to lay the 
foundation for the production of some photographs that were e taken on 
the day that his deposition was taken. | 
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THE COURT: That is all right. Were the photographs stipulated 
at pretrial ? 
MR. GRAHAM: No, they were not stipulated. . 
MISS NEILL: What was the date of your photographs ? : 
MR. GRAHAM: The date of the deposition, November 10, 1955. 
Miss Neill tells me there were some changes made or paint put on the 





ramp and I want to find out if he knows of any changes made. . 
THE COURT: I know -- what is your contention? Were there 

any changes made? 
MISS NEILL: Yes, sir. The ramp was painted within a week or 3 


two after the accident. I think that will be most inflammatory. 

THE COURT: Well, I will sustain the objection. After all, those 
photographs, naturally, wouldn't show a coat of paint. You are not 
going to contest the photographs, are you? 

MISS NEILL: I object to his photographs. He has a second batch 
of photographs, Your Honor, which were taken. 

MR. GRAHAM: Would you like to see them ? 

THE COURT: Well, why do you object to them ? 

MISS NEILL: Because they were taken after the paint was put on. 

It is perfectly obvious to the naked eye they were taken after the 
paint was put on. 

MR. GRAHAM: Would Your Honor like to see them? 

THE COURT: I don't want to see them until they are offered. 
Well, does a coat of paint show on the photographs ? 

MR. GRAHAM: No, sir. 

MISS NEILL: It does in my vision, Your Honor. 

THE COURT: Does it really? 

MISS NEILL: Yes. 

MR. GRAHAM: I am going to offer them now. 

THE COURT: Now, you have got enough photographs in the case, 
haven't you? Why do you need more? 

MR. GRAHAM: These are in color. 

THE COURT: I beg your pardon? 
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MR. GRAHAM: These are in color and they show this surface 
film which shows up on the other pictures more vividly and in different 
colors. 

MISS NEILL: They are in color, Your Honor, and s0 0 they show 
the paint. 

THE COURT: I know, but if there is a change -- I think maybe I 
had better look at the photographs. 

MR. GRAHAM: I don't see any coat of paint on that: 

THE COURT: Now, are you offering them in evidence ? 

MR. GRAHAM: I will, yes, sir. 

THE COURT: You are offering them in evidence a time ? 

MR. GRAHAM: Yes, sir. : 

THE COURT: You are objecting? 

MISS NEILL: I object. The black paint is -- 

THE COURT: I know, on what ground are you objecting ? 

MISS NEILL: There has been a material change in the condition 
of the premises between the date of the accident and the date the photo- 
graphs were taken. 

THE COURT: Now, these photographs were flien 2 on what date ? 

MR. GRAHAM: November 10, 1955, laces! six or seven 
weeks after the fall. 

THE COURT: In order to make them admissible, the party that 
offers those photographs in evidence would have to show that there has 
been no changed condition between the date of the accident and the date 
that the photographs were taken. Miss Neill states that actually there 
was a change because they were painted. In view of the objection to the 
character of the question and for other reasons, I have sustained the 
question. Now I am going to sustain the objection to the photographs. 

MR. GRAHAM: Unfortunately, Miss Neill isn’t testifying. 

THE COURT: I beg your pardon? ! 

MR. GRAHAM: Miss Neill isn't testifying. That is the reason I 
was asking this man if there had been any changes sc the fall and 
November 10. 
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THE COURT: Yes, but the objection is made that his answer 
would be yes, and he is a hostile witness, so that you can't make a tender 
of proof that he would answer no. And I think you had better use some 
other witness to prove their identity. Of course, there is no testimony 
before the Court that there was a change, but the posture of the case is 
such that the question being addressed to an adverse witness, assuming 
the witness tells the truth, and we have no reason to doubt that, he would 
have to answer there was a change, that the ramp was painted and that 
would be highly prejudicial. Now, if you can put on some witness who 
will testify that there was no change, why then that would make the evi- 
dence admissible. 

* 
BY MR. GRAHAM: 

Q. Mr. Brosnan, subsequent to the time the ramp was constructed, 

between the upper and lower levels in the rear of your building, did 
you ever issue any instructions to your employees that they were not to 
use the ramp for pedestrian or for walking purposes up and down? 

MISS NEILL: Your Honor, I object to that. 

THE COURT: Objection sustained. I think a question of that sort 
is within the rule of incompetency. 

BY MR. GRAHAM: 
Q. All right. I will ask it this way, then. Mr. Brosnan, have you 


ever walked on that ramp prior to September 21, 1955? A. Not to my 


knowledge. 

Q. To your knowledge, had any of your employees walked up and 
down that ramp prior to September 21, 1955? A. It would be impossible 
for me to answer. 

Q. So that you do not know whether they did or didn't? A. Ido 
not know. 

ca a * 

Q. Mr. Brosnan, I now show you Plaintiff's Exhibit No. 3 and 
ask you if you can tell me what the dark spots on that ramp consisted 
of on September 21, 1955? A. I do not know. 
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Q. I show you Plaintiff's Exhibit No. 2 and ask you, Mr. Brosnan, 
if you can tell me what the dark spots on this ramp as portrayed in this 
exhibit consisted of on September 21, 1955? A. Ido not know. 

Q. You have observed the other four photographs. Would your 
answer be the same as to the dark spots on all of the pictures. A. It 
would be. : 

Q. That you do not know? A. That is correct. 


* * 


CROSS EXAMINATION 


BY MISS NEILL: : 
Q. Mr. Brosnan, you testified that certain metal cubicles or 


frames were delivered to the rear of the shop; is that correct? A. That 
is correct. : 

@. And you testified that at the time of delivery they were covered 

with a greasy or oily substance? A. With a light oil substance. to 
prevent rust and corrosion. 

Q. Now, ultimately, these frames were built into your panel boards 
and your switchboards on the lower level of the shop; isn't that right? 

A. That is correct. : 

Q. Isn't it a fact, Mr. Brosnan, that it was your practice to clean 
these frames and paint them on the upper level before moving them down 
to the lower level? A. That is the only logical way they can be pro- 
cessed. | 

MR. GRAHAM: Your Honor, I move that the answer be stricken. 

It is not responsive. ! 

THE COURT: Well, now, I think you ought to answer questions 
directly. Suppose the reporter reads the question. 

(Question read.) 

THE WITNESS: Yes. 

BY MISS NEILL: 
Q. So that before the frames were slid down the ramp, the 


practice was to clean them and to paint them; is that correct? A. Yes. 
* * * 
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REDIRECT EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Brosnan, do you know of your own personal knowledge 

that every frame that was delivered to the lower level was cleaned 
and painted before it was delivered? A. I cannot guarantee that. 

* me * 

THE COURT: I would like to inquire, how were they transported 
from the upper to the lower level? 

THE WITNESS: The frame itself is not heavy and in many cases 
could be lifted by the personnel. In other cases, because of the size, 
the rear of the frame was probably lowered on the ramp. If it were 
small enough to take that incline, they would be brought down with pipe 
rollers rolled over the ramp. 

THE COURT:; Now, did I understand you to say that those frames 
were covered with an oily substance? 

THE WITNESS: At the time that they are received, they would 
have a penetrating oil on them. 

THE COURT: Well, at the time that they were moved from the 
upper to the lower level -- 

THE WITNESS: They were cleaned of all oil and primed, at least 
primed, that is, the first finish you put on in painting, and at least 
primed, and possibly had a finished coat on them. So that at the time 
they were moved from the upper level to the lower level, the preserva- 
tive had to be removed or the paint would not hold to the frames. 

* om * 
BY MR. GRAHAM: 

Q. Didn't I just understand you to say, Mr. Brosnan, that that 
might have been the general practice, but that you don't know whether 
they were all cleaned before sliding down the ramp, or whether the 
paint was even dry before they were slid down the ramp; is that correct? 
A. DoI have to answer that question yes or no? 


THE COURT: Well, if yes or no would not be an accurate answer, 
you can answer it in your own way. If it would be accurate, you should 
answer it yes or no. 
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THE WITNESS: Because of the size of the operation and because 
the lower floor has to be used for assembly purposes basically, it would 
be unwise and require more effort to take an unpainted frame down into 
the lower level and then bring it back up again. Therefore, if at any time 
they were moved down there, it was against the economic processes and 
it meant the expenditure of additional labor, and I can't see why they 
would do it, but I cannot say that it was never done. It was psepeees but 
that doesn't guarantee that it wouldn't be done. 

ss * 

WILLIAM GATES 
was called as a witness by the plaintiff, and having been first duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GRAHAM: | 
Q. Please give us your full name and residence address ? 

A. William Baxter Gates. 2001 "O" Street, Northwest. : 

* * * 

Q. By whom are you employed at the present time? A. Inter- 
national Business Machines Corporation. 

Q. On September 21, 1955, by whom were you employed? 

A. Federal Engineering Company. 


Q. In what position? A. Office work, stenographer, bookkeeping. 


* * * 


Q. On September 21, 1955, had you made arrangements for Mr. 


Greco to make a preliminary survey for air conditioning at the premises 
occupied by Federal Engineering? A. Yes, sir. | 
* * ~ 
Q. On the date in question, did Mr. Greco and you make a prelimi- 
nary survey of the upstairs of the building? A. Yes, we did. 
Q. And after making a preliminary survey of the upstairs of the 
building, where did you go? A. We went to the downstairs portion of 


the building. 
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Q. And is the downstairs portion of the building constructed so 
that there are two levels? A. Yes, it is. 

Q. And is the upper level in the rear of the building? A. Yes. 

@. Would you please tell us what you and Mr. Greco did from the 
time you went into the first floor of the premises? A. Well, we walked 
to the rear of the building to see whether or not there was room for a 
water cooler. 

* * * 

Q. How did you gain access to the upper level? A. Up some 
stairs. 

Q. How did Mr. Greco gain access, if you know? A. I believe 
the same way. 

Q. After you went outside to look for the place for the water 
tower, what did you then do? A. We started back to the front of the 
building. 

* * * 

Q@. Are there two ways of gaining access to the upper level ? 
A. Yes. 

@. And what are those two ways? A. Stairway and a ramp. 

Q. Where is the stairway located? A. To the left of the building. 

Q. That is to the left as you are walking to the rear? A. Right. 

Q. And on September 21, 1955, was there a door at the top of the 
stairway? A. Yes. 

@. And to your knowledge, was that door open or closed on that 
date when you and Mr. Greco went back? A. It was open, I believe. 

Q. Tell us what happened as you and Mr. Greco turned to go back 
to the front of the building. A. Well, as we were returning to the front 
of the building, Mr. Greco stepped on the ramp and slid. 

Q. And then what happened to him? A. He fell to the lower level 
of the building. 

Q. Can you describe to us his physical condition after he fell. 

A. His body was sort of half way on the ramp. I believe one of his 


legs was twisted underneath him. 
* % * 
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Q. Were you familiar with the area where the ramp was located 
on September 21, 1955 and prior thereto? A. Yes. | 

Q. How long had you been employed by Federal Engineering 
Company, Inc. at that time. A. Well, I started in March 1952. 

Q. That will be a little more than three years, then? A. Yes. 

Q. And did you have occasion to observe the ramp after Mr. 
Greco was removed to the hospital on that day or the following day ? 

A. Yes. 

MR. GRAHAM: Would you mark this Plaintiff's Exhibit No. 7. 
We had better mark these for identification, Your Honor. 


(Plaintiff's Exhibits Nos. 7, 8 and 9 
were marked for identification.) 


BY MR. GRAHAM: | 
Q. Mr. Gates, I show you exhibits which have been marked 


Plaintiff's Exhibits, 7, 8 and 9 for identification, and ask you if you can 
tell us what general area is depicted in these photographs. 
* * 7 
THE WITNESS: This is the area of the ramp. This is the ramp. 
BY MR. GRAHAM: 

Q. That is all three photographs? A. Right. ! 

Q. Now, Mr. Gates, you have told us that you examined this ramp 
after Mr. Greco fell. Was that the day he fell or the following day ? 
A. Iam not sure. I believe it was the following day. 

Q. Now, sir, do these photographs accurately depict the surface 

condition of the ramp on the day you examined the ramp after 
Mr. Greco's fall? A. Yes. | 

MR. GRAHAM: Your Honor, I offer Plaintiff's Exhibits 7, 8 and 
9 into evidence. 

MISS NEILL: For the record, I object to their ee on the 
ground that we have had an inadequate foundation. ! 

THE COURT: I think the foundation is adequate prima facie. You 
have a right to dispute the photographs, of course. eet may be ad- 
mitted and objection is overruled. 
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(Plaintiff's Exhibits 7, 8 and 9 were 
received in evidence.) 


* aK x 
BY MR. GRAHAM: 

@. Mr. Gates, before Mr. Greco fell on this date of September 21, 
1955, had you ever had occasion to walk up and down that ramp? A. Yes. 

Q. To your knowledge, did other employees of Federal Services, 
Inc., use that ramp for walking? A. Yes. 

Q. Can you describe for us the condition of this ramp as you 

60 observed it prior to the time Mr. Greco fell? 

THE COURT: How long prior? 

MR. GRAHAM: I will ask him this question: 

BY MR. GRAHAM: 

Q. Do you recall when was the last time you used the ramp before 
September 21, 1955? A. No. 

Q. Did it have a condition that you would describe as a general 
condition on September 21, 1955? A. Yes. It was the same condition 
as it had always been. 

Q. And would you describe to us what that condition was? A. It 
was a discolored condition. It had a few nicks in it -- 

THE COURT: What was that last? 

THE WITNESS: A few nicks and scratches in it. 

BY MR. GRAHAM: 

Q. Do you know what caused the discoloration on the ramp? 
A. I believe it was equipment being hauled out over the ramp. 

Q. Can you describe to us the relative slipperiness of the ramp 
as -- 

THE COURT: There is no proof it was slippery. You are assum- 
ing something. 

61 MR. GRAHAM: If you will let me finish. I said as compared to the 
area adjacent to it. 

THE COURT: No, that assumes there was a slipperiness. You will 
have to reframe your question. 
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BY MR. GRAHAM: 

Q. Can you describe to us the relative coefficient of friction of 
the ramp as compared to the area immediately in front of the ramp and 
immediately behind the ramp? A. I would say that the ramp was not of 
the same texture as the area immediately surrounding it. 

Q. Was the ramp cement or concrete? A. Yes. 

Q. And was the area, the back and front of the ramp, also con- 
crete or cement? A. Yes. : 

Q. How did the texture of the three differ? A. The. ramp was 
smoother finish in spots. : 

Q. Did you issue any warning to Mr. Greco when he started to 
use the ramp? A. No. 

Q. Do you have any personal knowledge of the delivery of equip- 
ment either down or up the ramp either from what you have seen or 
from what you have discovered from conversation with the employees, 


officers or directors of Federal Engineering. A. Yes. 
* * * 


Q. Did you ever see any equipment delivered into or out of the 


premises? A. Yes. 

Q. And which did you see, into or out of? A. Both. 

Q. Would you please describe whether or not you have seen any 

equipment moved down or up the ramp? A. I have seen equip- 
ment moved up the ramp. 

Q. Was that prior to September 21, 1955, before Mr. Greco fell? 
A. Yes. 

Q. Would you please describe to the Court and jury the procedure 
you saw followed in delivering the equipment up the ramp ? A. Well, 
one thing that I have in mind is when they were delivering a switchboard, 
pulling it up by mechanized crane, that was out in the alley. 

Q. How large switchboards did you see moved? You may use me 
as a comparison. A. I would say it was a couple feet taller than you 
and wider. 


Q@. How much wider? A. Two feet. 
aK a 
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Q. Can you describe by dimensions, feet, inches? A. I would 
say approximately 8 feet tall, 4 feet wide. 

@. And were these switchboards or panels too heavy to be lifted 

by an individual? A. Yes. 

Q. And you say they were craned out into the alley? A. Yes. 

Q. And how was that done? A. They brought the wires into the 
interior of the building and hooked them on in such a way, then dragged 
them out. 

Q. And as the equipment was being dragged out, how did it get 
from the bottom level to the upper level? A. I believe they used 


rollers on the ramp and tugged and finally got it out. 

Q. And did they go up the ramp? A. Yes. 

Q. Did you ever see any equipment delivered down from the upper 
level to the bottom level? A. I don't remember. 

Q. Was the back portion of these premises used primarily for 


painting? A. Yes. 
Q. Was there a protective screen which was supposed to be drawn 
when the painting was being done? A. Yes. 
Q. Did you ever observe painting when the screen was not drawn? 
A. Yes. 
Q. Was that brush painting or spray painting? A. Spray painting. 
* * * 
Q. Mr. Gates, at this time I show you Flaintiff's Exhibits 1 
through 6. I ask you, Mr. Gates, if you can identify those pictures ? 
THE COURT: They have been identified sufficiently. 
BY MR. GRAHAM: 
Q. Have you ever seen those before? A. Yes. 
* * x 
Q. Can you tell me, Mr. Gates, of your own personal knowledge, 
if you know, what caused the discoloration that appears on the ramp in 
those pictures? A. I assume that is stuff that has come off of equip- 
ment that has been hauled up and down the ramp. 
MISS NEILL: I move that that answer go out. He can testify to 
what he has seen, but he can't testify -- 
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THE COURT: Will you read the answer ? 

(Answer read.) 

THE COURT: The motion to strike is granted because that is an 
assumption on the part of the witness. 

BY MR. GRAHAM: | 

Q. Did you ever see any discoloration on this ramp prior to the 
time Mr. Greco fell? A. It was the same as it is in these pictures. 

Q. And what color was that discoloration? A. Areas of darker 
shade and grey or black, and areas of a lighter shade. | 

Q. What color paint was used primarily for the as deel that 
was being painted? A. Grey. 

Q. Did you ever observe a mist of paint when spraying was being 
done? A. Yes. 


Q. Did you ever observe any paint on that ramp, ary paint on the 
ramp prior to September 21, 1955? A. Yes. 
MR. GRAHAM: That is all I have of this witness, Your Honor. 


CROSS EXAMINATION 
BY MISS NEILL: | 

Q. Mr. Gates, you were employed by Federal Engineering when 
this ramp was constructed, were you not? A. Yes. : 

Q. And you know, don't you, that the reason the ramp was con- 
structed was to facilitate the removal of equipment from the upper level 
to the lower level and again from the lower level to the upper level? 
Isn't that correct? A. Yes. 

Q. I wanted to ask you about one other thing. You referred toa 
winch which was used for the removal of equipment. Who owned that 
winch, if you know? A. I believe it was Merchants Transfer and 
Storage. : 

Q. Did they have an arrangement with Federal Engineering 
whereby they removed all heavy equipment from the premises and 
delivered it to the customer. A. I don't know whether it was all heavy 
equipment or whether they had an exclusive contract with Federal 


Engineering. 
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Q. From your experience, were they the ones who removed most 
of the heavy equipment and delivered it? A. Yes, I believe there was 
another company, Parker or Parks Transfer that also did the same type 
of work. 

Q. Federal Engineering had no equipment for the removal and 
delivery of very heavy items, did it? A. No. 

Q. And in connection with the removal of equipment by the winch, 
did I correctly understand you to testify that rollers were placed under 
the equipment to roll it up the ramp and out the back? A. Yes, I have 
seen that used. 

x * * 

THE COURT: I would like to inquire of counsel, perhaps counsel 
can agree on this. Was this ramp loose or was it attached to the floor? 
Was the rear of the ramp attached to the floor? 

MISS NEILL: Yes, it was firmly -- the rear was attached to it and 
the bottom was attached. It was poured in position in a wet state and 
formed a union to the surrounding cement. 

THE COURT: I didn't catch your answer. Suppose you come 
forward. 

MISS NEILL: Your Honor, the ramp is attached to the premises on 
two sides, the bottom of it was attached and the back of it was attached. 
It was poured as -- 

THE COURT: Both the bottom and the back of the ramp were 
attached. Is that stipulated? I wasn't sure from the photographs whether 
the ramp was loose or whether it was attached. 

MR. GRAHAM: Yes. May we also have this stipulation, that Mr. 
Brosnan or Federal Engineering put it there? If not, I would like to call 
Mr. Brosnan back. 

THE COURT: I don't see that it makes any difference who put it 
there. It was put there by somebody representing Federal Engineering, 
of course. 

MISS NEILL: We put it there, Your Honor. 


ae 
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Thereupon -- 
JOHN J. LOPEZ 
was called as a witness by the plaintiff, and having been fret duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GRAHAM: | 

Q. Would you please give us your full name and residence address ? 
A. My name is John J. Lopez. The address is 3107 Kingtree Street, 
Wheaton, Maryland. 

@. Where are you employed, Mr. Lopez? A. I work for Cochran 
Tobacco Company. 

Q. In what position? A. As an outside salesman. | 

Q. Mr. Lopez, directing your attention to September 21, 1955, 
where were you employed at that time? A. For Federal Sreineering 
Company, Incorporated. 

Q. Can you tell us approximately when you started working there 
and when you left? A. I started working for Federal Engineering asa 
part time guard and serviceman in March of 1953. In March of 1954 I 
went there as a full time employee until I left on the 6th of March in 
1957. | 

Q. What was your occupation or what were your sie on Septem - 
ber 21, 1955? A. I was known as the Central Station Supervisor, which 
included the assigning of service men to make different calls on trouble 
that may have been called in and having charge of the central station 
which, as you know, is a burglar and fire alarm system. i 

Q. So that on September 21, 1955, you had been employed approxi- 
mately two and a half years; is that correct? A. That is right. 

Q. Were you on the premises when a man by the name of Anthony 
Greco fell? A. AsI recall, I was on duty upstairs in the central station. 

Q. You did not witness the fall, then; is that correct? A. I did not. 

* : * * 

Q. Mr. Lopez, I show you Plaintiff's Exhibits 7, 8 and 9 for identi- 
fication, and ask you if you have ever seen the area depicted in those 
photographs? A. Yes, I have. 
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@. Is that a ramp area located in the rear of the first floor of 
Federal Engineering Company's building? A. That is right, at 1004 
Sixth Street. 

Q. During the two and a half years in which you worked for Federal 
Engineering prior to Mr. Greco's fall, did you have occasion to walk up 
and down that ramp ? A. I have had a number of times. 

Q. And can you tell us, sir, the relative coefficient of friction on 

that ramp as opposed to the upper and lower surfaces as you 
observed it prior to September 21, 1955? A. Well, I know that the 
whole area, for instance, working there, there was a lot of dust gathered. 
It comes in from the street, as anybody that has a business along that 
street or along any much traveled highway will tell you. And on the 
occasions that I had to go up and down the ramp, once or twice my feet 
may have started to slip, and I had never fallen. But whenever that 
happened, after that, I just didn't use the ramp, I took a step up which 
looks to me to be around 18 to 20 -- 

* ci * 

Q. What kind of work was done in the vicinity of that ramp? 

A. You mean the rear of the ramp or the front of it? 

Q. Both. A. Well, in the rear of the ramp they used to bring in 
what they call back boxes and frames to wash down and paint. After they 
were washed down and painted, they would bring them to the front part of 
the building to assemble. 

Q. How did they bring them to the front part of the building ? 

A. If they were so large that they couldn't be carried, they were usually 
rolled down the ramp with probably some rollers, a couple lanes of pipe. 
Sometimes they could be turned right over from one end to the other 
without even using the ramp, for that matter. 

Q. Was there painting done in that portion of the premises? 


A. The painting was done in the rear, in the garage part. 
* ae 3 


Q. Were you ever present when painting was being done in the 
rear part of the building? A. Yes. 
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Q. What type of painting was it? A. You mean how was it being 
done? ! 

Q. Yes, sir. A. It was being sprayed on. 

Q. Can you tell us, while this paint was being sprayed on, whether 
or not the air was completely clear in that area? A. Well, as in any 
paint shop when spraying is done, there is a certain amount of -- you 
call it dust particles or residue from the paint that fills the air. 

Q. Were you ever present when painting was being done in the 
rear part of the building when the tarpaulin was not pulled separating 
the two portions, the upper and lower portions? A. To the best of my 
knowledge, I can't recall that I was. I know the wie comes was there and 
that many times it was pulled over. 

Q. Then confining ourselves to the previous question, can you 
describe to us the relative coefficient of friction of the ramp as opposed 
to the lower level in front of it and the upper level in back of it? 

A. Well, the ramp had a few stains on it, assumed to be from the 
bottom of the frames that were dragged down; they may have even 
gathered on the rollers they used to roll it down, in addition to dust that 
had settled. 

Q. Can you point out to us the stains that you are referring to on 

the photographs which you have in front of you, Plaintiff's Exhibits 
7,8and9? A. CanI point them out? 

Q. Yes, sir. A. You mean identify them ? 

Q. By pointing with your finger to where the sania 4 are. A. Yes, 
right on the top of the ramp. | 

* * * 

Q. Mr. Lopez, I wonder if you would mind coming down to the 
board now and with the pointer which the marshal has left on counsel 
table point out to the jury the stains which you have identified as having 
been on the ramp prior to 9/21/1955. A. Well, it is janet these dark 


parts here on top (indicating). | 
* * a 
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THE WITNESS: The dark spots on top of the ramp on each picture 
(indicating). Now as far as when they were there, I can't set a date. I 
don't remember whether they were there prior or afterward. 

* * ** 
CROSS EXAMINATION 
BY MISS NEILL: 

Q. Mr. Lopez, I understood you to say that there came a time 
when you ceased using this ramp yourself as a method of going from 
the upper level'to the lower level. Was that your testimony? A. Yes, 

ma'am. 

Q. The fact is, Mr. Lopez, that you injured your knee when you 
were playing football as a boy, didn't you? A. Right. 

Q. And you still have trouble with it, don't you? A. Right. 

aK * % 

Q. Mr. Lopez, this trick knee of yours was the reason why you 

decided that it wouldn't be prudent for you to use the ramp any 
more; isn't that right? A. That is right, yes, ma'am. 

* * 
EDGAR K. PAGE 
was called as a witness by and in behalf of the plaintiff, and after being 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GRAHAM: 
Q. Mr. Page, would you please give us your full name and your 


residence address. Speak slowly, please. A. Edgar Kingsley Page, 
Box No. 11-A, Nanjemoy, Maryland. 
6 3 * * 

Q. Where are you employed? A. With the Allen Lock & Key 
Service, 1787 Columbia Road, Northwest. 

Q. What kind of work do youdo? A. Locksmith. 

Q. On September 21, 1955, where were you employed? A. With 
Federal Engineering Company, Inc. 

Q. Can you tell us when you started working for Federal Engi- 
neering? A. Approximately December of 1954. 
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Q. And when did you leave their employment? A. i November 
of 1956. 

Q. What type of work did you do for Federal Engineering, Inc. ? 
A. Iwas a guard, electrical repair man, assembled circuit breakers. 

* * * 

Q. Were you familiar with the downstairs of the premises? 
A. Yes, sir. 

Q. Is that where you did your work primarily? A. ‘The greatest 
part of it, yes. 

Q. Can you tell us the procedure followed in the delivery of 
cubicles to the Federal Engineering first floor? A. Well, as a rule, 
they were brought in through the back from the alley entrance. They 
were brought into the paint room, where they were washed and hosed 
down to get the oil or grease, whatever it was, off of | It was a 
rust prevention. | 

Q. There was some type of protective coating that was hosed off ? 
A. There was a solvent that we used to take the solution off with, then 
it was hosed down with hot water. : 

Q. Now, were all eight sides of these cubicles washed, that is, 
assuming there were eight sides in a cubicle? By that I mean was top 
and bottom, front and back, and all sides cleaned? A. Yes, sir. 

Q. The bottom, too? A. Asa rule, it was supposed to be. 

Q. Do you ever know of instances where the bottom wasn't 
washed? A. No, not that I can think of offhand. , 

Q. And then what was done after this protective coating was 
washed off? A. They were ready for painting, primed for painting. 

Q. Were they primed and painted before being moved to the 
bottom level? A. Asa rule, yes. 


Q. Were there instances in which they were not ee 


primed before being taken downstairs for installation? By downstairs, 
I mean on the lower level. A. There might have been a few occasions 
when we had so many in the back that we took a few down there until 
the other ones were washed down. : 
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Q. How were these cubicles moved from the upper level to the 
lower level? A. Depending on the size of the cubicle. 

Q. Did you actually assist in moving these cubicles up and down? 
A. Yes. 

Q. And were they slid down the ramp or carried down or how did 
they get down? A. Like I said, depending on the size. If it was too big 
to carry, we had to slide it down. 

Q. And was anything used underneath the cubicles as you slid 

them down the ramp? A. On occasion we used a pipe if it was 
an exceptionally large cubicle. 

Q. When the cubicle was not large enough for a pipe, was anything 
used or was it just slid on its own bottom? A. We slid some down on 
its own. 

Q. Now, was painting done in the general area of this ramp? 

A. Yes, sir. 


Q. Was that brush painting or spray painting? 


THE COURT: I think we have had it from several witnesses: It 
was spray painting, but occasionally they touched up with brush. 

THE WITNESS: That is correct. 

* * 
BY MR. GRAHAM: 

Q. Had you ever had an occasion to walk up and down this ramp 
in the year that you worked there prior to the time Mr. Greco fell? 
That would be from December, '54, until September, '55, actually, nine 
months. A. Yes, I imagine I did. 

Q. Do you know whether you did or not? A. It is one of those 
things. I don't remember if I walked up and down or used the stairway. 

I never made it a point to remember. I more than likely did, yes. 

Q. Do you recall having any specific difficulty in negotiating the 
ramp? A. I have slipped on a few occasions on the ramp. 

MISS NEILL: I don't think it is relevant whether this witness has 
an easy time or hard time. 

THE COURT: Beg pardon? 
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MISS NEILL: I don't think it is relevant what difficulties this wit- 
ness may or may not have. 

THE COURT: It bears on notice. Objection overruled. 

MR. GRAHAM: I have no further questions. 

THE COURT: I want to get the witness’ answer. will the reporter 
read the answer. 

(Answer read.) 

THE COURT: When you say you slipped, did you actually fall -- 

THE WITNESS: No, sir. 

THE COURT: -- or did you straighten yourself out before you fell? 

THE WITNESS: Yes, sir. 

THE COURT: What? | 

THE WITNESS: I straightened myself out before I fell. I never 
completely went down. . 

% * * 
CROSS EXAMINATION 
BY MISS NEILL: | 

Q. Mr. Page, you say you may have lost your balance on several 
occasions on this ramp; is that correct? A. I said a few occasions, 
yes. 

Q. Do you specifically recall how many occasions? A. No, I don't. 

Q. Is this just something that might have happened or might not 
have happened; you can't really be too sure? A. No, it happened. 

Q. Now, on none of those occasions did you ever notice grease on 
the ramp, did you? A. I never stopped to examine it. No, I didn't. 

Q. Your answer is that no, you never noticed grease on this ramp 
on any of those occasions? A. That is correct, I never noticed grease. 

Q. And you never fell all the way down? A. No, ma'am. 

x * * 

THE COURT: Well now, do you remember about when you slipped 
on the ramp? You worked at this place until November, 56, did you not ? 

THE WITNESS: Yes, sir, for two years. 

THE COURT: Well now, do you remember during what period 
these incidents when you slipped on the ramp took place? : ! 





A, 

THE WITNESS: No, sir, I can't say definitely when it was. I 

mean, I just can't remember. 

THE COURT: I appreciate that. Would you have any way of 
remembering whether it was before or after September, '55? 

THE WITNESS: After that time -- 

THE COURT: No, just answer my question. Can you remember 
whether it was before or after that time? 


THE WITNESS: Probably before, yes, sir. 


* * 5 
REDIRECT EXAMINATION 
MR. GRAHAM: I would like at this time, Your Honor, to intro- 


duce the section of the Building Code. 

THE COURT: You may do so. 

MR. GRAHAM: In accordance with the pretrial proceedings, Your 
Honor, I would like to introduce Article 602-06 of the Building Code of 
the District of Columbia, 1951 Edition, as amended. 

THE COURT: Have you shown it to the other side? 

MR. GRAHAM: Yes, sir. 

THE COURT: Suppose you hand it up. It may be admitted. 

MR. GRAHAM: May I read it to the jury, Your Honor? 

THE COURT: Yes. 

MR. GRAHAM: Thank you. Ladies and gentlemen of the jury, 
Iam reading Article 602-06 of the Building Code of the District of 
Columbia. 

THE COURT: Suppose you read loud enough for everyone to have 
the benefit of your reading. 

* * 3 

MR. GRAHAM: "602-06 of the Building Code of the District of 
Columbia, 1951 Edition, as amended." | 

Can everyone hear me? 

"Article 602-06. Ramps for Pedestrian Use. 


"(a) Ramps used in lieu of stairways shall comply with require- 


ments for such stairways as to width, enclosures, landings and lighting. 
"(b) Ramps shall have a slope not greater than 1 foot in 10 feet. 
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"(c) Surfaces of ramps shall be such as not to involve danger of 
slipping." : 

That is the end of it, Your Honor. | 

MISS NEILL: Your Honor, of course, our position is that that 
regulation is inapplicable, but I assume that would go to its -- 

THE COURT: On what basis do you contend it is inapplicable? 
Suppose you come forward. 

MISS NEILL: Well, Your Honor, if you read the regulation and if 
you read the immediately preceding regulation which governs stairways, 
it is perfectly apparent that there is a body of law which governs steps 
between stories and also ramps which are used in lieu of stairways, and 
it has no applicability whatsoever to a small ramp constructed to bridge 
a 13-inch space. , 

* * © 

MISS NEILL: I might point out, Your Honor, that the stairway 
regulations are incorporated by reference into this regulation here. 
Among the stairway regulations, Your Honor, are regulations of hand- 
rails, balustrades, bannisters, walls on the various sizes of stairways 
and things like that. : 

THE COURT: Perhaps, if there will be any further discussion, 
counsel had better come to the bench. | 

(At the bench:) 

THE COURT: Well now, it isn't quite clear to me, Miss Neill, on 
what basis you claim that this regulation does not apply to this ramp. 

MISS NEILL: My contention is that the ramp in this case was not 
used in lieu of a stairway. 

THE COURT: Because there was a stairway in addition to the 
ramp; is that it? 

MISS NEILL: No, on the ground no stairway was necessary to 
bridge a 13-inch space, Your Honor, that and on the further ground it 
was intended for mechanical use and not for pedestrian use. 

THE COURT: Oh, no. The testimony is that pedestrians walked 
up and down the ramp. 
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MISS NEILL: It is, I think, necessary to read the immediately 
preceding section. The immediately preceding section discusses 
situations of stairways between stories. Then, Your Honor, they dis- 
cuss the situation where you have a couple of steps, and it says -- if I 
may, Your Honor, I may be able to show Your Honor the portion that 
deals with this. 

THE COURT: Yes. 

MISS NEILL: You see, it discusses stairways, and then it says 

this: "Any series of two or more risers in a public corridor or 
exit passage shall have handrails as for stairs," clearly indicating that 
the word "stairs,"’ as used in this regulation, talks about what we all 
consider a flight of stairs. 

THE COURT: I don't know. "Any series of two or more risers," 
in common parlance, means two or more steps. 

MISS NEILL: Yes, but it is clear that the stairway regulations 
are limited to, you know, long stairways. 

THE COURT: No, no. 

MISS NEILL: And this says that if you have two or more risers, 
they are not a stairway, but we are going to incorporate one of the 
stairways -- 


THE COURT: How many steps are there in the stairs involved here ? 


MR. GRAHAM: Three. 

THE COURT: One? 

MR. GRAHAM: Three. 

THE COURT: Will that be stipulated? 

MISS NEILL: Yes, but, Your Honor -- 

THE COURT: No, just -- will that be stipulated that there were 
three steps on this particular stairway which was used between these 
two levels? 

MISS NEILL: The one on the left, yes. 

THE COURT: Now, of course, the only point that bothers me is 
that this article seems to apply to a ramp used in lieu of stairways. 
Here there was both a stairway and a ramp. 
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MISS NEILL: And a ledge, too. 

THE COURT: And what? 

MISS NEILL: And a 13-inch ledge to which you could step up. 

THE COURT: Well, people don't like to step up a 13-inch height. 

MR. GRAHAM: As a matter of fact, if Miss Neill is going to 
contend that that ledge was a step as she has indicated -- 

THE COURT: No, I wouldn't be impressed by that argument. 

MR. GRAHAM: There is a regulation I would like to read to the 
jury which limits risers on steps to 7-1/2 inches. . 

THE COURT: Iam not interested in that. Iam not impressed 
with that argument. The only point is that this article is limited toa 
ramp that is used in lieu of stairways. Here there was a ramp and a 
stairway with a space between them, and, of course, if I was doing the 
walking, I would naturally use the stairs. 

MR. GRAHAM: They were mutually complimentary of one 

another. I don't think you can say one was exclusive for one way 

or -- | 
. ¥ r 


MR. GRAHAM: If Your Honor please, in accordance with your 


request, I have presented my case on liability at this time. 

THE COURT: You rest your case on liability? __ 

MR. GRAHAM: Yes, sir. 

MISS NEILL: Your Honor, we would like to move for a directed 
verdict. 


* 


(At the bench:) 

MISS NEILL: I don't feel, Your Honor, that there has been a 
sufficient case made out to go to the jury. | 

I hope Your Honor will concur in my feelings as ce building 
regulations. If you don't, I have someone from the Building Inspector's 
office who almost used the words Your Honor used, and I could bring 
him down here to testify. ; 


THE COURT: What words? 
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MISS NEILL: The words, "How could it be in lieu of a stairway 
if there was a stairway 6 feet away?" 

95 THE COURT: I want to check on this. Does the record show just 
where these three steps were? 

MR. GRAHAM: Only that they were to the left of the ramp. 

THE COURT: Yes, but how far to the left? 

MR. GRAHAM: The record does not show that. I don't know. 

THE COURT: Can we stipulate to that? 

MR. GRAHAM: No, sir, I have no way of stipulating to it. 

MISS NEILL: I think the pictures show it was a matter of several 
feet. 

THE COURT: I would like to see the photographs, then, that are 
in evidence, all the photographs that are in evidence, including the ones 
that are on the blackboard. 

Well, I will hear you, Mr. Graham, as to how you claim you made 
out a prima facie case. 

MR. GRAHAM: All right, sir. 

We have proven by the evidence that there was a ramp in existence, 
that the ramp was 13-1/2 inches tall and 39-1/2 inches extending out- 
ward. I maintain, No. 1, that that was a ramp used for pedestrian use. 
The testimony of the employees of -- 

THE COURT: I think there is evidence justifying the jury to infer 

96 it was used by pedestrians as well as for other purposes, so you 
need not labor that point. Let's assume it was intended not solely for 
pedestrian, but pedestrian use among others. 

MR. GRAHAM: All right. Then it has a slope of less than 1 foot 
in 10 inches, as required by the Building Code. 

THE COURT: Tell me about that. 

MR. GRAHAM: The Building Code says it shall have a slope of 
not more than 1 foot in 10 feet. In other words, for each foot of drop, 
it should be 10 feet long. 

THE COURT: Yes, I understand that. 
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MR. GRAHAM: This is not 10 feet long, but it is just a little more 
than 3 feet long and approximately a foot drop from 13 inches and extends 
39, about 1 meter, which would be about one-third of the distance required. 
But not that solely, let's go to the material that was on the surface of the 
ramp. 

THE COURT: What is the slope in this case? : 

MR. GRAHAM: The slope in this case would be about 1 in 3 rather 
than 1 in 10. : 

THE COURT: I can't see that myself, judging from the photographs, 
but those measurements would seem to support you. : 

MR. GRAHAM: And then as far as the surface of the ramp is con- 
cerned, we have established by the evidence of Mr. Brosnan, the presi- 
dent of the company, as well as by the other witnesses for the plaintiff, 

that these pictures accurately portray the surface of the ramp on 
the day of the fall. Mr. Brosnan admits that there was surface material, 
a discoloration on the ramp. He testified that he did not know what caused 
it. It was there, but he didn't know what it was. We have the testimony of 
Mr. Lopez and Mr. Page -- . 

THE COURT: Considering the testimony from the standpoint most 
favorable to the plaintiff, as we have to do, there is testimony from which 
the jury would have a right to infer that there was grease on the ramp -- 

MR. GRAHAM: And dry paint. : | 

THE COURT: -- at the time of the fall. However, there is no evi- 
dence from which the jury could infer that the grease had been there any 
particular length of time. The grease hadn't dried. And I presume that 
the cases that relate to foreign substances on the floor or to wet floors 
in public places are applicable, and they all require constructive notice. 

MR. GRAHAM: Insofar as the grease is concerned. 

THE COURT: Yes. Asa matter of fact, you know that well, 
because you represent more defendants than you do plaintiffs in these 
cases. As a matter of fact, I was surprised to see you at that table 
than at the other one. | 
MR. GRAHAM: Iam surprised to sit at the table. It doesn't seem 
right. | 


* * * 
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MR. GRAHAM: We are proceeding, if you will notice the pretrial 
proceeding, on the question of grease or oil or paint, dry paint. If this 
was wet paint, that would be one thing, but this is dry paint. We main- 
tain that the dry paint makes the surface slippery. We have produced 
testimony of two witnesses who testified that the ramp was slippery and 
they would not use it because of its slippery condition. I think it is 
obvious from looking at these pictures that there is something on that 
ramp -- the pictures plus the testimony of the witnesses that it was 
slippery. The coefficient of friction was less as compared to the upper 
and lower surface, I think, gives the inference. 

MISS NEILL: I don't think you ever got testimony on the co- 
efficient of friction. I am afraid they don't understand. 

THE COURT: Why anybody would want to walk down a ramp, a 
short ramp, when there are two steps available just a few feet away I 
don't understand. 

MR. GRAHAM: Well, this gentleman, Mr. Greco, testified that 
he did not see the steps nor the door because there was equipment in 
front of it and it wasn't until he went back there later. 

THE COURT: It is a strange thing, though, Mr. Gates testified 
he walked down the steps while the plaintiff walked down the ramp. 

MR. GRAHAM: Yes, that is true, but I think that that doesn't -- 
that proves either of -- one of them is right and the other is wrong. I 
think the inference of the testimony of the ex-employees of the plaintiff 
that they knew that the ramp was slippery gives constructive notice to 
the defendant that the ramp was slippery. We know there was paint on 


the ramp because of the testimony that droplets of paint and dust had 


settled on the ramp and had dried on the surface of the ramp. 
THE COURT: What evidence is there that dry paint makes a 
surface slippery ? 
MR. GRAHAM: I have no testimony as such that it does. 
THE COURT: I certainly can't take judicial notice of that. 
MR. GRAHAM: But I think the inference is this, particularly with 
the testimony of the two witnesses, that it was slippery. 





51 | 

THE COURT: I think he fell on a spot of grease, perhaps. Accord- 
ing to his own testimony, he fell and his hand landed ona greasy spot -- 

MR, GRAHAM: He felt grease. 

THE COURT: -- and we don't know how long that greasy spot was 
there. It might have been there half an hour, it might have been there 
five minutes or five days. We don't know. 

MR. GRAHAM: But we know the paint was there for a considerable 
period of time. 

THE COURT: But the paint was dry. It was dry and it was visible, 
‘of course. 

MR. GRAHAM: That is true, it was visible. Of course, our Court 
of Appeals has said negligence and contributory negligence and assump- 
tion of the risk are questions of fact for the jury. You cannot have 


assumption of the risk as a matter of law in a case like this. 
THE COURT: Yes, I don't think I can say it was contributory 
negligence as a matter of law. You wouldn't claim that, would you? 


MISS NEILL: No, I think not. 

THE COURT: I think there is not sufficient proof of negligence 
on the part of the defendant. Iam going to direct a verdict and will 
explain my ruling in detail, but if you have anything more to say -- 

MR. GRAHAM: No, I think I have covered it. I think I have proved 
notice. I have proved the slipperiness, the slippery condition of the ramp 
by the testimony of two employees, which is implied notice: to the defend- 
ant. I have proved the existence of paint upon the ramp, dried paint, not 
wet paint where you can say, 'Well, we didn't have notice that the paint 
was wet." I have proved that the ramp was used for sliding machinery 
up and down and that this machinery was brought into the upper level 
with grease on it and then slid down the ramp. Beyond that I cannot go. 

I think that there certainly is an inference -- 

THE COURT: Let me see. I am quite clear that there is no evi- 
dence of constructive notice as to how long the grease was there. Now 
you claim that there is evidence that the dry paint was on the surface here. 

MR, GRAHAM: Yes. | 
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THE COURT: There is evidence that there were discolorations -- 

MR. GRAHAM: Yes, sir. 

THE COURT: -- that there were certain spots that were dis- 
colored. 

MR. GRAHAM: Yes, sir. 

THE COURT: I think that is clear. Now what evidence is there 
that those discolored spots came from paint? 

MR. GRAHAM: If I recall, Your Honor, Mr. Gates was the first 
one who testified. 

THE COURT: Beg pardon? 

MR. GRAHAM: AsJI recall, Mr. Gates was the first one who 
testified. 

THE COURT: Well, let's see. 

MISS NEILL: I believe he said he assumed, and Your Honor 
granted my motion to strike. 

THE COURT: Beg pardon? 

MISS NEILL: I believe Mr. Gates said he assumed that this was 
paint and we struck that. 

THE COURT: Now, Gates did testify that the ramp was discolored 
and had nicks and scratches. It was of concrete and was smooth in the 
surrounding area. Yes, he had observed dry paint on the ramp, he did 
so testify. 

MR. GRAHAM: Mr. Greco testified that in moving his hand 
around, he had grease -- 

THE COURT: Who? 

MR. GRAHAM: Mr. Greco, the plaintiff, testified he had grease 
and that he also rubbed it around and felt that the surface was smooth 
and slippery. 

THE COURT: Now Lopez testified that the ramp had a few stains 
on it and he doesn't know when they got there. Now Page testified that 


he slipped several times on the ramp but did not completely go down. 


He never noticed any grease. 
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I don't think there is enough here that would justify submitting the 
issue of liability to the jury. Iam going to direct a verdict, gentlemen. 
You know, I am so used to having men on both sides, -- if you will 
pardon me. ! 

* * * 
RULING OF THE COURT 

THE COURT: Naturally,we deeply sympathize with the plaintiff 
because of the severe and painful injuries that he sustained. Whether, 
however, the defendant should be required to pay compensation to the 
plaintiff for the injuries so sustained is another matter and must be 
determined objectively. ! 

There are two bases claimed for liability. The first basis is that 
the ramp was constructed in violation of the Building Code of the District 
of Columbia. Article 602-06 of the Building Code of the District of Co- 
lumbia, 1951 Edition, is limited expressly to ramps used in lieu of 
stairways. Obviously, the ramp involved in this instance was not used 
in lieu of a stairway. It was used alternatively with the stairway. A few 
feet away steps were available, so that a person desiring to ascend or 
descend had his choice as to whether he would use the stairway or the 
ramp. In fact, William Gates testified that while he was accompanying 
the plaintiff, he used the steps while the plaintiff used the ramp. Con- 
sequently, the Court is of the opinion that the regulation which requires 
that ramps shall have a slope not greater than 1 foot in 10 feet is not 
applicable in this case. 

The second basis for liability is that on the day in siestien the 
ramp was in a slippery condition. That contention, again, may be sub- 

divided into two. The first aspect of this contention is that on the 
occasion on which the plaintiff fell on the ramp there was grease on it. 
The evidence would justify the jury to infer that there was grease on the 
ramp at the time the plaintiff fell, because the plaintiff testified that when 
he fell, his hand touched the ramp and grease adhered to his fingers. 
There is no evidence, however, from which an inference can be drawn as 
to how long the grease had been on the ramp, whether it had been there 
for a few minutes, an hour or a day or two. 


a a a 
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The cases relating to slippery floor, the condition resulting either 


from a foreign substance on the floor or from pools of water tracked in 
on a rainy day, all hold that in order to predicate liability, there must 
be either actual or constructive notice of the condition on the part of the 
person in control of the premises. Constructive notice results from the 
condition being in existence a sufficient length of time to justify an 
inference that the defendant either knew or should have known of the 
existence of the condition. (Doctors' Hospital v. Badgley, 81 Appeals 
D. C. 171; Becker v. Davis, 96 Appeals D. C. 347). Those cases to 
which reference has been made all related to public spaces to which the 
public generally was invited, either expressly or by implication. Even 
assuming that the principle of those cases is applicable to the situation 

presented here, which involves a space to which the public gener- 
ally was not invited, nevertheless, there was no proof whatever from 
which constructive notice may be charged to the defendant. 

The second aspect of the contention that the ramp was in a dan- 
gerous condition is predicated on the claim that here and there on the 
ramp there were spots of dried paint. The evidence does justify an 
inference that the ramp was discolored, had nicks and scratches and 
that the discoloration or stains were due to dry paint. How long that 
condition existed does not appear from the evidence. But even assuming 
that there were some basis for an inference that it had existed for enough 
period of time to justify charging the defendant with constructive notice, 
nevertheless, there is no proof that those discolored spots were any 
smoother or any more slippery than the other parts of the ramp. Aside 
from that, there is no evidence that the plaintiff slipped on one of those 
spots. The inference would be to the contrary, because the plaintiff 
testified that he slipped as soon as he first stepped on the ramp. An 
examination of the photographs of the ramp tends to indicate that the 
discolored spots were farther down on the ramp. 

The Court is of the opinion that the plaintiff has not established a 
prima facie case of negligence justifying the submission of the case to 

the jury. Under the circumstances, the Court will direct a 
verdict in favor of the defendant. 
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THE CLERK: Will the twelve regular jurors ages rise, just 


the twelve regular jurors. 

Members of the jury, your verdict in this case is fox! the defendant 
by the direction of the Court, and that is your verdict, so ay you each 
and all. 


Will the jurors please return to the jury lounge, all aed please. 
* * * 


[ Filed May 27, 1958] 


NOTICE OF APPEAL | 
Notice is hereby given this 27th day of May, 1958, that Anthony T. 
Greco hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
28th day of April, 1958, in favor of Federal Engineering a | Inc., 
against said Anthony T. Greco. 
BRAULT AND GRAHAM 


By: /s/ Denver H. Graham 
Attorney for Plaintiff 

516 Transportation Building 
Washington, D. C. 
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STATEMENT OF QUESTIONS PRESENTED | 


In the opinion of appellee, the questions presented are: 

1, Whether a building regulation which governs ramps ‘‘used in 
lieu of stairways” is applicable to a ramp located only a few feet from a stair- 
way and constructed for industrial purposes. : 


2. Whether the trial court correctly directed a verdict in a personal 
injury action where there was evidence of grease and dry paint on the ramp 
where plaintiff fell, but no evidence that defendant had actual or constructive 


notice concerning the grease and no evidence that the dry paint made the ramp 
more slippery. : 





INDEX 





COUNTERSTATEMENT OF THECASE- + +--+ e+e eeeee- 1 
SUMMARY OF ARGUMENT .......-ccccccrcoces 4 
ARGUMENT:-....- : 


I, The Trial Court Correctly Concluded That 
the Building Code Was Inapplicable ......-+4--. B) 


II. Appellant Did Not Produce Sufficient Evidence 
of Negligence to Warrant Submission of the Case | 
to the jury e e e © e e e e e e e e ° e e ° °e e ° e e é e e 7 


C ONC LU SION, eoeeoeetc ® @ 8 ® @ @ @ @© @© © @© @ © @# © @ @ @ j *. @ 10 


TABLE OF CASES : 


Allen v. Matson Navigation Co., : 
9th Cir., 255 F. 2d 273 e oe ° eee? ° ° eo an @ e«¢ . e e 9 


Becker v. David, 86 U.S. App. D.C. 
347, 182 F. 2a 343. e © ° o @ ee e e e eo °° ° e ° e e is e e 7 


Brodsky v. Safeway Stores, 80 U.S. App. 
D.G. 301, 164° Fs 20677 scuceeweevens ace ane GAO 


Burg v. Great Atlantic & Pacific Tea Co., ! 
7th Cir., 256 F. 2d 613 e e e ° e e e e ° a ° ° e e 'e e e 9 


Cc. Ww. Simpson Co. Ve Langley, 76 U. Ss. App. : 
D.C. 365, 131 F. 2d 869 ioce CRS R RS Ow a we 7 


Doctors Hospital v. Badgley, 81 U.S. App. ; 
D.C. Wi, 156 FF. 20 S09 sae ke ee ee we Oe oe 7 


° Fine v. Giant Food Stores, D. D.C., ! 
° Civil Action No. 886-55... 2. oe eo eee coves 8 


F. W. Woolworth Co. v. Williams, 59 App. | 
D. C. 347, 41 F.2d 970 2. 2 2 eo ee ee ee ore ne 7,10 


. Hecht Co. v. McLaughlin, 93 U. S. App. D. C. 
rs 382, 214 F. 2d 212. ° e e e e e e tJ e * o 6 a e bed ele e e 6 
: Selby v. S. Kann Sons Co., 64 App. D. C. 36, : 


73 F. 2d 853 bad e e ° oe ° e ° ° e e e ° e e e e e wl e e e 7 


MISCELLANEOUS 


Article 602-06 of the Building Code of the District 
of Columbia, 1951 edition as amended . . 





UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,563 


ANTHONY T. GRECO, 
Appellant, 
Vo 
FEDERAL ENGINEERING CO., INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATE MENT OF THE CASE 


This was an action for personal injuries arising out of a fall sus- 
tained by appellant on appellee’s premises. The complaint alleged that ‘‘de- 
fendant had negligently, carelessly and unlawfully maintained a ramp inside 
the premises in a slick, unsafe, and dangerous condition’? (J A. 2). Appellant’s 
court-approved pretrial statement set forth his allegations of [ Regheeate in 
further detail (J.A. 4-5): 


‘‘l, Interior ramp was negligently and catelosaly 
maintained in a slick, unsafe and dangerous condition, due 
to an accumulation of paint, oil or other foreign substance 
thereon, which Defendant knew, or should have known about. 


‘2. Defendant was negligent in maintaining on the 
premises a ramp that was negligently constructed, in that 
it had a slope of more than one foot in ten feet. 


“3, Defendant was negligent in maintaining a ramp 
that had a surface that involved a danger of slipping. 
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“4, Defendant was negligent in not warning Anthony 

T. Greco of the defective design and condition of the ramp.’’ 

The case came on for trial before Judge Holtzoff and a jury on 
April 25, 1958. Appellant testified that he was in the air conditioning business 
and that he went to the premises of the Federal Engineering Company on 
September 21, 1955, for the purpose of giving an estimate for air conditioning 
the building (J.A. 9). After surveying the second floor, he went downstairs 
to see whether a water tower could be placed in the alley behind the building 
(J.A. 10). Mr. Gates, appellant’s brother-in-law, who was then employed by 
Federal Engineering, led the way to the rear of the building (J.A. 12). The 
rear portion of the first floor was thirteen and a half inches higher than the 
front portion, and there was a little ramp leading to the upper level on appel- 
lant’s right (J.A. 11).' The ramp measured thirty-nine and a half inches in 
length (J.A. 13). 

Mr. Gates ascended to the upper level by stepping up to the left of 
the ramp, but appellant ascended by means of the ramp (J.A. 12,14). After 
surveying the rear exterior of the building, appellant started to return to the 
front of the building (J.A. 12). As his heel hit the ramp, he slipped and fell 
down (J.A. 13). His left arm came to rest on the ramp (J.A. 13). He testified 
that he felt grease on his fingers and that the surface of the ramp was very 
slick (J.A. 13). 

On cross-examination, appellant testified that he was definitely 
watching where he was going, that he looked at the ramp before he ascended 
it, that he noticed nothing that looked hazardous, and that he didn’t see any 
grease (J.A. 15). He again looked at the ramp preparatory to descending, and 
he again noticed no grease or anything else unusual on the surface of the ramp 
(J.A.16). After he fell, his hand remained in one place on the ramp and he did 
not determine whether there was grease in more than one spot (J.A. 16). He 
noticed that there was a thick coating of paint on the ramp (J.A. 16). 

Appellant’s next witness was John D. Brosnan, president and majority 
stockholder of Federal Engineering (J.A. 18). He testified that Federal Engineer- 
ing renders electrical protection service and also assembles panel boards, 
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switchboards, and like equipment for channeling electric power (j.A. 18). The 
ramp was used for moving equipment from one level to the other (j.A. 21). 
There were stairs and there was also space beside the ramp for pedestrian 
use (J.A. 19). Brosnan had never walked on the ramp prior to appellant’s 

fall, and he did not know whether any of his employees had ever walked on it 
(J.A. 26). 

Appellant’s brother-in-law, William Gates, cont that there were 
stairs leading to the upper level on the left as one faces the rear of the build- 
ing (J.A. 30). He used these stairs to gain access to the upper level on the 
occasion in question, and his recollection was that appellant did likewise 
(JA. 30). Gates said that he had walked on the ramp in the past, and he had 
seen other employees use it on an unspecified number of occasions (J.A. 32). 
The ramp was discolored and had a few nicks and scratches in it (J.A. 32). 
Both the ramp and the surrounding area were cement or concrete, and the 
ramp was smoother finish in spots than the surrounding area (j.A. 33). 

The ramp was constructed to facilitate moving equipment from 
one level to the other (J.A. 35). Federal Engineering contracted with two in- 
dependent concerns to remove heavy equipment from the premises by means 
of a mechanized winch, which pulled it up the ramp and into the back alley 
(j.A. 33-36). 

John J. Lopez, who was employed by Federal Engineering at the time 
of the appellant’s fall, testified that he had walked on the ramp and that ‘‘once 
or twice my feet may have started to slip,’ but he never fell (J.A. 38). After 
this happened he stepped up the ledge instead of using the ramp (J.A. 38). The 
ramp had a few stains on it and dust settled on it (J.A. 38-39). On cross- 
examination, Lopez admitted that he had injured his knee while playing foot- 
ball and that this was why he discontinued using the ramp (J A. 40). 

Appellant’s last witness was Edgar K . Page, also an ex-employee 
of Federal Engineering (J.A. 40). He said that he imagined he had walked up 
and down the ramp prior to appellant’s fall, that he didn’t remember whether 
he used it or the stairway, but that he ‘“‘more than likely’’ used the ramp 
(J.A. 42). He said that he slipped on the ramp on a few occasions, but he never 


4 
fell and he never observed any grease (J.A. 42-43). He was not asked to 
describe the surface of the ramp. 

Appellant then introduced Article 602-06 of the Building Code of 
the District of Columbia (J.A. 44-45). Counsel for appellee objected on the 
ground that this regulation was inapplicable to the facts of the case (J.A. 45). 
In accordance with the prior request of the court appellant then rested his 
case on liability, and appellee moved for a directed verdict (J.A. 47). 

After argument by both parties, the court ruled that Article 602-06 
applies only to ramps used in lieu of stairways, and that this ramp was not 
used in lieu of a stairway because there was a stairway located only a few 
feet away (J.A. 53). He stated that the evidence would justify a jury in finding 
that there was grease on the ramp, but there was no evidence from which 
actual or constructive notice to appellee could be inferred. He further stated 
that the evidence would justify a finding that there were spots of dried paint 
on the ramp and perhaps that they had been present for a sufficient length of 
time to charge appellee with constructive notice. He concluded, however, that 
there was no evidence these spots were any smoother or any more slippery 
than the other parts of the ramp, nor was there any evidence that appellant 
slipped on any of these spots. Since appellant had advanced no other basis 
for liability, the court accordingly directed a verdict for appellee (J.A. 53-54). 


SUMMARY OF ARGUMENT 

The article of the Building Code relied upon by appellant applies to 
ramps “used in lieu of stairways.’’ Since there was a stairway only a few 
feet away from appellee’s ramp, the trial court correctly concluded that the 
Building Code was inapplicable. 

The only other basis for liability asserted by appellant was the 
presence of grease and dry paint on the ramp. There was no evidence of 
actual or constructive notice to appellee concerning the grease, and there was 
no evidence that dry paint made the surface of the ramp more slippery. Under 
the authorities these fatal flaws in appellant’s proof compelled a directed 
verdict. 
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ARGUMENT 
I. The Trial Court Correctly Concluded that 
the Building Code Was Inapplicable. 

Concededly the ramp in this case was thirteen and 2 half inches: 
high and thirty-nine and a half inches long. It thus hada slope of approxi- 
mately one foot in three feet. Article 602-06 of the Building Code of the 
District of Columbia, 1951 edition as amended, reads as follows: 

“Article 602-06. Ramps for Pedestrian Use. 


‘‘(a) Ramps used in lieu of stairways shall comply 
with requirements for such stairways as to width, ei 
landings and lighting. 


‘‘(b) Ramps shall have a slope not greater than 1 
foot in 10 feet. 


‘s(c) Surfaces of ramps shall be such as not to in- 
volve danger of slipping.’’ 


There are at least two reasons why this rn on its face in- 
applicable to the facts of the case at bar. In the first place, appellee’s ramp = 
was not used ‘‘in lieu of’? a stairway. There was a stairway only a few feet 
away. Appellant’s brother-in-law, who was guiding him through the premises, 
testified that he used the stairway on this very occasion to gain access to the 
upper level. Moreover, the difference in elevation between the two levels was 
only thirteen and a half inches, and there was a ledge between the stairway 
and the ramp which was used to gain access from one level to the other (J.A. 
19, 38). Since both the stairway and the ledge were available, the ramp was 
in no sense a substitute for a stairway. | 

Appellant seeks to avoid this obvious conclusion by suggesting that 
only subparagraph (a) of the regulation is restricted to ramps ‘used in lieu 
of stairways,’ and that subparagraphs (b) and (c) apply to all ramps used 
by pedestrians, regardless of the availability of a stairway. The most natural 
construction of the regulation, however, is that all three subparagraphs apply 
to the same kind of ramp, namely, a ramp which is a substitute for a stairway. 
The difference between the subparagraphs is not one of coverage but simply 
one of subject matter, each dealing with a different aspect of ramp construc- 


tion. 
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In the second place, this ramp was not intended for pedestrian use 
at all. Appellant’s own evidence establishes that it was constructed to facili- 
tate removal of heavy equipment from one level to the other, and that it was 
in fact used for this purpose. The mere fact that, subsequent to its construc- 
tion, several of appellee’s employees elected to walk upon it on an unspecified 
number of occasions cannot render the regulation retroactively applicable to 
its construction. Indeed, to have exacted compliance with the regulation might 
well have destroyed its usefulness for the intended purpose. Subparagraph 
(a) requires pedestrian ramps to comply with the requirements for stairways. 
as to width, enclosures, and landings; subparagraph (b) requires a very grad- 
ual slope; and subparagraph (c) requires a non-slippery surface. It is 
obvious that a ramp which complied with these specifications might be utterly 
unsuitable for many industrial uses. The logical conclusion is that this 
regulation does not apply to a ramp constructed for industrial use, where 
another method of ascent and descent is available for pedestrians. While 
this theory was not relied upon by the court below, it is of course available 
here. 

The trial judge specifically asked counsel whether any administra- 
tive construction of this regulation was available and received a negative 
answer (R. 93). Appellee’s counsel subsequently advised the court that she 
was prepared to offer testimony by a representative of the Building Inspector’s 
office to the effect that the regulation did not apply to the facts of this case 
(j.A. 47-48). Appellant’s counsel, although he had an equal opportunity to 
secure expert testimony in support of his construction, offered no evidence 
whatsoever as to the administrative interpretation of the regulation. Conse- 
quently, appellant is not in a position to complain that ‘the least the Court 
should have done would have been to receive expert testimony as to the inter- 
pretation of the Regulation”’ (Appellant’s brief, p. 8). 

Under Hecht Co. v. McLaughlin, 93 U.S. App. D. C. 382, 214 F. 2d 
212, the interpretation of municipal regulations is initially a matter for the 
trial judge. The Hecht case held that it would be unwise for this Court to 
construe a regulation without the benefit of available relevant evidence, 
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followed by a ruling of the trial judge after hearing such evidence. Of course, 
if no evidenceis offered, the trial judge must make a ruling from the face of 
the regulation. Sound judicial administration demands that such rulings 

should not be disturbed on appeal so long as there is a rational basis to support 
them. The ruling of the court below in this case is amply supported by the 
language of the regulation and should not be disturbed by this Court. 


Il. Appellant Did Not Produce Sufficient Evidence 
of Negligence to Warrant Submission of the Case 
to the Jury. ! 

The law governing this case, as admitted by appellant, is so elemen- 
tary that it cannot be seriously disputed. Appellant admits that he had the 
burden of proving the existence of a defect or dangerous condition which 
caused his fall and proving that appellee knew, or in the exercise of reason- 
able care should have known, of the defect or dangerous condition (Appellant’s 
brief, p. 9). In an effort to satisfy this burden, appellant introduced evidence 
to show the presence of two foreign substances on the ramp, namely, grease 
and dry paint. Appellant’s pretrial statement set forth the presence of *‘paint, 
oil or other foreign substance’? as the first basis of liability, and in opposing 
appellee’s motion for a directed verdict appellant’s counsel reiterated that he 
was proceeding ‘‘on the question of grease or oil or paint, dry paint” (J.A. 
50). Aside from the contention that the construction of the ramp violated the 
Building Code, this is thus a simple “foreign substance’’ case. 

Insofar as grease or oil is concerned, appellant produced no evi- 
dence whatsoever of actual or constructive notice. Under the authorities, the 
trial court correctly refused to submit this issue to the jury. Brod v. 
Safeway Stores, 80 U.S. App. D. C. 301, 152 F. 2d 677; C. W. Simpson Co. v. 
Langley, 76 U.S. App. D. C. 365, 131 F. 2d 869; Selby v. S. Kann Sons Co., 

64 App. D. C. 36, 73 F. 2d 853; F. W. Woolworth Co. v. Williams, 59 App. D.C. 
347, 41 F. 2d 970; see also Becker v. David, 86 U. S. App. D. C. 347, 182 F. 
2d 243; Doctors Hospital v. Badgley, 81 U.S. App. D. C. 171, 156 F. 2d 569. 
Aside from one isolated sentence in his Summary of Argument, even appellant 
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does not urge that he was entitled to go to the jury on the question of grease. 

Appellant introduced sufficient evidence to justify a jury in finding 
that there was dry paint on the ramp and perhaps that it had been present for 
a sufficient length of time to charge appellee with constructive notice. The 
fatal flaw in this aspect of the case, however, was the utter absence of any 
proof that dry paint made the surface of the ramp more slippery. This flaw 
was brought out by the following colloquy in the course of argument on the 
motion for a directed verdict (J.A. 50): 


‘THE COURT: What evidence is there that dry paint makes 
a surface slippery ? 


‘MR. GRAHAM: I have no testimony as such that it does. 

‘THE COURT: I certainly can’t take judicial notice of that.’’ 

The trial court also pointed out that there was no evidence appellant 
slipped on a spot of dry paint, and that the inference was to the camtrary, be- 
cause he slipped when he first stepped on the ramp and the exhibits show that 
the discolored areas were further down. Appellant urges that the trial court 
usurped the jury’s function in making this observation. It is not necessary, 
however, to reach that question, because the absence of any proof that dry 
paint made the ramp more slippery was an adequate and compelling basis 
for granting a directed verdict. 

If in fact dry paint makes a cement or concrete surface more slip- 
pery, appellant could and should have introduced evidence to that effect. This 
course was recently followed in a case involving the application of soap to 
terrazzo surfaces. Fine v. Giant Food Stores, D. D.C., Civil Action No. 886- 
55. It could well be that certain types of paint may make cement or concrete 
surfaces more slippery, while others do not. In that event, appellant should 
have shown that the paint on this particular ramp was of a type which increased 
slipperiness. Speculation cannot be substituted for proof on this issue. 

Appellant now urges that he satisfied his burden of proof by the tes- 
timony of three ex-employees of Federal Engineering ‘that the surface of the 
ramp was so slippery that they had themselves slipped on the ramp’? (Appel- 
lant’s brief, p. 10). The record, however, does not support this statement. 
None of these three witnesses testified that the ramp was “slippery” or 





anything similar. 

Gates stated that there were nicks and scratches on the ramp and 
that it was smoother in spots than the adjacent floor, but he did not state 
that these spots were slippery or that they were composed of dry paint. He 
did not describe the texture of the adjacent floor, and hence his testimony 
that the ramp was smoother in spots gives little clue as to the actual texture 
of these spots. He never testified that he had slipped or fallen on the ramp. 

Lopez was specifically asked on two occasions to describe the 
relative coefficient of friction on the ramp as opposed to the surrounding area, 
and his answers contained no suggestion that the ramp was slippery Qj. A. 
38, 39). He said that once or twice his feet ‘“‘may have started to slip’? on the 
ramp, but he candidly attributed this to a knee injury which he had sustained 
while playing football (J. A. 38, 40). 7 

Page was never even asked to describe the surface of the ramp, and 
he did not testify that it was slippery. He stated that he had slipped several 
times, but he carefully refrained from attributing this to any slipperiness or 


other defect in the ramp. For all the record shows, he may have tripped over 
his own shoelaces or over some piece of foreign matter which was removed 


by appellee prior to the accident in this case. 

Under these circumstances, the decisions cited by appellant are 
inapposite. In Allen v. Matson Navigation Co., 9th Cir., 255 F. 2d 273, the 
testimony showed that the stairway landing where plaintiff fell was ‘“‘very 
highly polished and very smooth,” ‘“‘just as shiny, high glossed as anything 
could be,”? and “awfully slippery.’? 255 F. 2d at 276. Moreover, in holding 
that this evidence was sufficient to go to the jury the Court of Appeals relied 
upon the fact that defendant was a common carrier and therefore obligated to 
exercise the highest degree of care in respect to its eee 255 F. 2d 
at 277, 281. , 

In Burg v. Great Atlantic & Pacific Tea Co., 7th Cir., 256 F. 2d 
613, the evidence showed that plaintiff slipped on a ramp covered with asphalt 
tile which had been freshly waxed. The court held that it would be reasonable 
for a jury to infer that the fall was occasioned by the fact that the incline had 
been waxed. It is, of course, a matter of common knowledge that wax makes 
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a surface slippery. . 
In the case at bar, refusal to direct a verdict would in effect have 
imposed upon appellee the burden of proving that it did not have actual notice 
of grease on the ramp, that the grease had not been present for long enough 
to charge it with constructive notice, and that dry paint did not make the 7 
surface of the ramp more slippery. The power to direct a verdict at the close 
of 2 plaintiff’s case is preserved in the Federal Rules of Civil Procedure 
precisely for the purpose of avoiding such a shift in the burden of proof. 
Under the Brodsky and Woolworth cases, as well as the other authorities 
hereinabove cited, the court below correctly granted a directed verdict. 


CONCLUSION * 
For the foregoing reasons, the judgment of the court below must 
be affirmed. 
Respectfully submitted, 
. EDWARD BENNETT WILLIAMS 
, AGNES A. NEILL 


Counsel for Appellee 
1000 Hill Building 
Washington 6, D.C. 








